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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial. (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are re- 
quired to be published in the Federal Register. For reasons of policy, 
the identities of the parties are not reported in decisions issued under 
one statute which expressly authorizes, but does not require the pub- 
lication of the facts and circumstances of a violatioh, unless the Sec- 
retary in his decision has specifically ordered or directed such pub- 
lication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1987 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 e¢ seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.) 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of 
each issue, and the cumulative yearly Index-Digest will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office. 
Washington, D. C. 
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(A. D. 979) 


In re CHAUTAUQUA MALTED MILK, INc. et al. AMA Doce. No. 27-72. Decided 
July 3, 1945. 


Order on Reconsideration 


Although the prior decision made and the order entered apply only with re- 
spect to the factual situations disclosed in the proceeding, request for 
modification of certain language in prior order is granted. 


Mr. A. T. Radigan for Office of Marketing Services. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Aqri- 
culture. 
ORDER ON RECONSIDERATION 

On April 4, 1945, a decision and order (4 A.D. 265), were entered 
in this proceeding under section 8¢(15) (A) of the Agricultural Ad- 
justment Act (1932), as amended, and as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 
et seq.). By the decision and order, milk received from farmers at 
certain plants was held to be milk received from “producers” within 
the meaning of the definition of “producer” in section 927.1(e) of 
Order No. 27, regulating the handling of milk in the New York 
Metropolitan Marketing Area. 

On April 19, 1945, the Office of Marketing Services filed a petition 
for reconsideration of the decision, asking only for the clarification 
of certain language used. The petition for reconsideration pointed 
out that some statements in the decision might be construed to include, 
as pooled milk under the order, milk received at certain plants not 
regularly approved as sources of supply for New York City and not 
involved in this proceeding. 

Of course, the decision made and the order entered apply only 
with respect to the factual situations disclosed in the proceeding but 
I see no reason for not making the changes requested in the petition 
for reconsideration. Accordingly, the last sentence of the fourth 


paragraph under the heading “Conclusions” is modified to read as 


follows: “Appafently, then, the wording was intended to mean the 
general approval of a receiving plant and its producers by the Board 
of Health as a regular source of supply for the New York City milk 
market.” 

The third sentence in the last paragraph under the heading “Con- 
clusions” is modified to read as follows: “The significant health 
authority approval for New York City is that of the Board of 
Health, the plants had such approval for the times in issue here! 


\By Executive Order the functions of the War Food Administrator were transferred back to 
the Secretary of Agriculture as of the close of business on June 30, 1945. 525 
o 
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and the farmers, the handlers, the market administrator and the 
Department of Health operated on the existence of such approval. 
The primary purpose of the definitions of ‘producer’ and of ‘handler’ 
was to bring under the order all of the milk received from farmers 
at these generally approved sources of supply for the New York City 
milk market, and it appears that these temporary arrangements as 
to fluid shipments were not requested by handlers or granted by the 
Department of Health with any intention of withdrawing approval 
or removing such plants from the approved milk plant lists even for 
such temporary periods.” 


(A. D. 980) 
In re VELOzO Darry. AMA Doc. No. 47-6. Decided July 10, 1945. 


Remand—Determination of Question Whether Petitioner is Subject to 
der—Reports of Handlers 


Petitioner’s failure to file reports required of handlers subject to Order No. 47 
should not prevent his being heard on a claim that the market adminis- 
trator erroneously determined that he was subject to the Order, and the 
proceeding is remanded for hearing. 


fr. John T. Farrell, of Fall River, Massachusetts, for Petitioner. Mr. A. T. 
Radigan for Office of Marketing Services. Mr. Glen J. Gifford, Presiding 


Officer. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
RULING ON MOTION 

This is a proceeding under Section 8c(15) (A) of the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), instituted 
by a petition filed with the Hearing Clerk on October 29, 1943, by 
the petitioner, an individual doing business as Velozo Dairy, Somer- 
set, Massachusetts. He complained of a ruling of the market ad- 
ministrator, the agency for administering Order No. 47 (7 CFR and 
Supps., Part 947), which regulates milk handling in Fall River, 
Massachusetts. Petitioner alleged that he handled milk from only 
his own cows, and that the market administrator had erroneously 
determined that he was a handler subject to Order No. 47. On Jan- 
uary 22, 1944, the Solicitor approved a determination by the Food 
Distribution Administration, now the Office of Marketing Services, 
the respondent herein, that the petition was sufficient. On October 
21, 1944, an Associate Solicitor assigned Glen J. Gifford of the Wash- 
ington office, Office of the Solicitor, as presiding officer. A hearing 
was set for Fall River on October 27, 1944, but was postponed at 
petitioner's request. On April 18, 1945, it was reset for April 26. 

The hearing was opened at the appointed time and place before 
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Presiding Officer Gifford. John T. Farrell of Fall River appeared 
for petitioner, and A. T. Radigan of the Philadelphia office, Office 
of the Solicitor, appeared for respondent. When petitioner conceded 
that he had filed only one report, that for March 1943, with the 
market administrator, respondent moved that the proceeding be 
dismissed. The presiding officer considered that the motion should 
be granted, but allowed the parties time to file briefs. Respondent 
filed a brief on May 25, 1945, and on June 11, 1945, the presiding 
officer certified the record to this office, where this decision has been 
prepared. 

Respondent’s argument is that, as petitioner made no report to 
the market administrator, as Order No. 47 required, there was no 
evidence upon which the market administrator could exempt him 
as a producer-handler, and petitioner could not now present evidence 
which was not available to the market administrator. We do not 
so construe the Order. 

As it existed from June 1, 1940, to December 3, 1941, section 
947.6(a) of Order No. 47 provided: “No provision hereof shall apply 
to a handler who purchases or receives no milk from producers, 
except that such handler shall make such reports pursuant to.§ 947.5 
as the market administrator may require.” If petitioner produced 
his own milk, as his petition alleges, this provision made Order 
No. 47 inapplicable to him, and did not require him to submit a 
report to the market administrator for any determination. The Order 
demanded of him only such reports “as the market administrator 
may require,” and the record does not show that the market admin- 
istrator required any reports of petitioner. Furthermore, petitioner 
is not complaining of the market administrator’s failure to act, 
which a lack of evidence might justify, but of an affirmative deter- 
mination that petitioner was subject to the Order. The record does 
not show the time or form of this determination, but it must have 
been based on information from some source other than petitioner’s 
reports, which respondent argues would be the only source of the 
basic information. 

We conclude that petitioner’s mere failure to file reports required 
of handlers subject to the Order should not prevent his being heard 
on an allegation that he was not subject to the Order, and that the 
hearing should be reopened for relevant evidence on the points raised 
by the petition. 

What we have said applies to the Order as it existed before Decem- 
ber 3, 1941. Thereafter, section 947.6(f) provided the manner in 
which a producer-handler might be excepted from the provisions of 
the Order. If petitioner cannot show that he complied with these 
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requirements, the contention of respondent may be sound as applied 
to this later period, but petitioner should be allowed to show what 
he did or attempted in compliance. His report for March 1943, 
mentioned but not shown in the record, may or may not be material 
in this regard. 

Accordingly, the proceeding is remanded to the presiding officer, 
with directions that the hearing be reopened at the earliest con- 
venient time. 

Copies hereof shall be served on the presiding officer and the 


parties or their counsel of record. 


(A. D. 981) 
In re BAvER’s Dairies et al. AMA Doc. No. 68-1. Decided July 12, 1945. 


Regularity and Constitutionality of Order No. 68—Alleged Lack of Jurisdiction 
Under the Constitution and the Act Not Sustained 


Where petitioners deny that there is authority to issue the order because of 
the small percentage of interstate commerce in fluid milk in the area, 
it is held that the act does not make the issuance of an order contingent 
upon any particular percentage of interstate commerce in the area to be 
covered by the order, the act does not specify that some interstate com- 
merce must be regulated by every order, and it does not by its terms limit 
regulation of intrastate handling under an order to the extent necessary 
to effectuate regulation of interstate handling under the same order; and, 
therefore, the petitioners’ claim of lack of jurisdiction for the order is not 
sustained. 


Promulgation Hearing—Denial of Request for De Novo Hearing 


Where petitioners argued that they should be afforded a de novo hearing in 
this proceeding, under section 8c(15)(A) of the act, on the jurisdictional 
question whether the order is contingent upon any particular percentage 
of interstate commerce, it is held that such hearing is not required as the 
promulgation hearing was devoted largely to this issue, and petitioners’ 
argument that there is no jurisdiction to issue the order ought to be ex- 
amined in the light of the promulgation record, and even if all the facts 
in the offer of proof were admitted to be true, there is still jurisdictional 
basis for the order. . 


Prescription of Minimum Prices Higher Than Parity 


Under section 8c(18) of the act, minimum prices higher than parity may be pre- 
scribed by the War Food Administrator, and it would not seem of much 
practical significance whether the parity figures appeared in the promul- 
gation record, since the War Food Administration found that parity was 
not reasonable in view of the price of feeds, etc., and found that the 
prices provided by the order were appropriate under the section of the act. 


Mr. Carl McFarland, of Washington, D. C., and Mr. Karl P. Spencer, of St. Louis, 
Missouri, for petitioners. Mr. Earl J. Smith for Office of Marketing Serv- 


ices. Mr. Thomas J. Flavin, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 
PRELIMINARY STATEMENT 


This is a proceeding under section 8e(15)(A) of the Agricultural 
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Adjustment Act (1933), as amended, and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 
601 et seq.). 

On May 25, 1944, effective June 1, 1944, there was issued, under 
the act, Order No. 68, regulating the handling of milk in the Wichita, 
Kansas, Marketing Area, On July 21, 1944, a petition was filed by 
six handlers subject to the order, alleging numerous invalidities in 
connection with the order and its issuance. The petition claims 
(1) that the promulgation record affords no basis for a finding that 
the handling of all milk sold or disposed of in the Wichita Market- 
ing Area is in the current of interstate commerce or directly bur- 
dens, obstructs or affects interstate commerce in milk and its prod- 
ucts, (2) that provisions of the order placing buttermilk and flavored 
milk drinks in Class I are arbitrary and unlawful, (3) that pro- 
visions of the order allocating milk from certain sources to the 
lower priced uses violate the act which requires classification on the 
basis of use, (4) that provisions of the order unlawfully delegate 
to producer associations the fixing of producer prices for Class ITI 
milk, (5) that provisions of the order discriminate between han- 
dlers, (6) that producers receive direct and hidden price increases 
under the order and these are confiscatory to the handlers in view 
of the existence of handler price ceilings under the Emergency Price 
Control Act of 1942, (7) that the burden of-proving classification 
prescribed for handlers is unlawful, and (8) that the order was 


issued without procedures required by the Constitution and the 


statute. 

A prehearing conference was held before me in Washington, D. C., 
on September 28 and October 31, 1944. A report of the conference 
was filed and a copy served on the parties. At the conference stipu- 
lations were made and rulings entered. Whether or not considered 
material and relevant, the stipulations of fact are recited below under 
the heading “Findings of Fact.” 

Petitioners moved at the conference that their petition be amended 
to allege not only that the promulgation record affords no jurisdic- 
tional basis for the issuance of the order but that the “facts afford” 
no such jurisdictional basis. The amendment was allowed and peti- 
tioners made a written offer of proof as follows: 

“As used in this offer of proof ‘Milk’ means producers’ raw milk which, 
including the products or derivatives thereof, is sold to handlers subject 
to the order; but it includes only milk priced by the order, thereby 
excluding ungraded milk. ‘Local milk’ means producers’ raw milk which, 
including the products or derivatives thereof, is entirely produced, handled, 
transported, sold, and consumed in Kansas. ‘Interstate commerce in milk’ 
means milk which, including the products or derivatives thereof, is both 
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produced in Oklahoma and sent to Kansas for purchase, processing, and 
consumption entirely in Kansas without subsequent export from the state— 
there being no export or other interstate importation or transportation 
of milk or the products or derivatives thereof. 


“In connection with item C(1) of the petition, petitioners offer to prove 
that virtually all of the milk processed by handlers subject to the order is 
local milk and does not involve or affect interstate commerce in milk 
within the terms, purposes, or objectives of the Agricultural Marketing 
Act or federal regulatory power under the Commerce Clause of the Con- 
stitution of the United States, for the following reasons on the following 
proffered showing: 


“I. The only interstate commerce transactions in milk are the previous 
short-lived purchases of milk by one handler from five producers located im- 
mediately on the Oklahoma side of the Kansas-Oklahoma boundary, which 
have since been reduced to the purchase of milk from only two such 
producers by the one Wichita handler in the amount of a fraction of a 
percent of the total milk. Out of 2,987,171 pounds of milk handled in 
August, only 27,323 pounds was produced in Oklahoma. The continua- 
tion of the purchasing by the one Wichita handler from two Oklahoma 
producers is due to tacit commitments entered when sudden emergency 
conditions occasioned the original purchase of Oklahoma-produced milk. 


“II. The purchasing area for the Wichita market does not normally 
embrace producers in Oklahoma, and purchases from Oklahoma producers 
are not usual in the handling of milk in the Wichita area. War condi- 
tions, which temporarily doubled the population of Wichita, led to only 
incidental purchases from producers on the Oklahoma side of the state 
boundary solely because of the suddenness of the emergency condition, 
which endured for a brief period and continues to ameliorate. The single 
handler, who engaged in importing Oklahoma milk sells mainly to one 
war contractor, Boeing Aircraft. Recurrence of the condition which oc- 
casioned such interstate purchases is both improbable and not reasonably 
foreseeable. 


“III. There is no substantial relation or connection between the slight 
interstate commerce in milk and the predominant local milk. The in- 
terstate commerce existing is negligible and insufficient upon which to 
predicate federal regulation of the marketing of the predominantly local 
milk. Such milk as comes into the Wichita marketing area from Oklahoma 
does not require, necessitate, involve or make appropriate the regulation 
of local milk. The regulation of local milk is not reasonably incidental 
to the regulation of the small amount of milk imported from Oklahoma. 
Such small amount of Oklahoma milk as finds its way into the Wichita 
market is freely sold and is purchased on fair and equal terms as com- 
pared with local milk—entirely without obstruction, burden, or discrimina- 
tion. The handling of local milk without federal regulation does no in- 
jury to the slight portion of Oklahoma milk brought into the market; and 
it has not depressed the price paid to any Oklahoma producers. 


“IV. The local milk sought to be regulated by the order is not in the 
current of interstate commerce. Its marketing does not in any substantial 
sense burden, affect, or obstruct interstate commerce. No substantial 
amount of milk is sent from Oklahoma to end its transit after purchase 
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in Kansas. No local milk or locally produced or handled milk is ex- 
ported for consumption beyond the borders of Kansas.” 


A ruling was entered that the evidence referred to in the offer of 
proof would not be received and that the question as to whether 
jurisdiction for the order exists would have to be decided in the light 
of the promulgation record. Rulings were also entered to the effect 
that no new evidence would be received concerning (1) petitioners’ 
offer to prove that there was no shortage of pure and wholesome 
milk in the area, (2) petitioner’s allegation in point C (5) on page 7 
of the petition that the prices received by producers at the time of 
the issuance of the order were reasonable and adequate and equal to 
parity prices, and (3) petitioners’ allegations that price increases 
to producers are confiscatory and unlawful in view of the handlers’ 
prices under the Emergency Price Control Act of 1942. Petitioners 
were given opportunity to file written offers of proof with respect 
to the evidence excluded by these rulings but, except for the offer 
quoted above, no written offers of proof were made. 

The parties agreed that, in view of the stipulations made and the 
rulings entered, the hearing scheduled for the reception of evidence 
might be cancelled, that the parties might submit briefs and sug- 
gested findings, etc., that thereafter a tentative order would issue 
with reference to which exceptions might be filed and request for 
oral argument made. Both petitioners and the Office of Marketing 
Services filed briefs and suggested findings, conclusions and rulings. 
On May 21, 1945, a tentative order was entered. Petitioners filed 
exceptions thereto. 

FINDINGS OF FACT 

1. Petitioners, all handlers subject to Order No. 68, are as follows: 

Bauer’s Dairies—Owned solely by Mac Harrell, whose principal 
place of business is at 1111 East First Street, Wichita, Kansas. 
‘Beatrice Creamery Company—A Delaware corporation with its 
principal place of business at 120 South LaSalle Street, Chicago, Ih- 
nois, and a branch milk plant at 132 North Walnut Street, Wichita, 
Kansas. 

DeCoursey Cream Company—A Kansas corporation with its prin- 
cipal place of business at 1901 East Douglas, Wichita, Kansas. 

Hyde Park Dairies, Inc—A Kansas corporation with its principal 
place of business at 1641 East First Street, Wichita, Kansas. 

Snyder Ice Cream Company—A Kansas corporation with its prin- 
cipal place of business at 307 West Murdock; Wichita, Kansas. 

Steffens Ice & Ice Cream Company—A Kansas corporation with its 
principal place of business at 700 East Central, Wichita, Kansas. 

2. Petitioners are handlers, as defined in Order No. 68, of 100 per- 
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cent of the milk priced by the order. Except for a few small pro- 
ducer distributors, none of whom imports or exports milk, petitioners 
(listribute or process all milk distributed or processed in the mar- 
keting area, 

3. The notice of hearing on a proposed marketing agreement and 
order for the Wichita, Kansas, Marketing Area was published in the 
Federal Register on December 24, 1943 (8 F.R. 17313). The pro- 
ponent of the order was the Wichita Milk Producers Association. 
Pursuant to the notice a public hearing was held at Wichita, Kansas, 
on January 12 and 13, 1944. The handlers participated in the hearing, 
Following the hearing they filed a brief with the War Food Admin- 
istration on February 21, 1944. Subsequently, there was published in 
the Federal Register on March 21, 1944 (9 F.R. 3052), a report by the 
Director of Distribution containing a proposed marketing agreement 
and order and also notice that exceptions could be filed thereto. Ex- 
ceptions on behalf of petitioners and argument in support thereof 
were filed on March 31, 1944. The order was issued on May 25, 1944 
to become effective on June 1, 1944, and was published in the Federal 
Register on May 30, 1944 (9 F.R. 5761). 

4. The evidence at the promulgation hearing showed that, at the 
time of the hearing and for a number of months previously, the milk 
utilized by handlers in the marketing area consisted of milk generally 
described as graded, or “B,” milk, and ungraded, or “C,” milk. The 
milk generally described as graded, or “B,” milk is milk regarded by 
the Wichita health authorities as regularly inspected and approved 
milk. Ungraded, or “C,” milk has been permitted by the health au- 
thorities to be sold in the marketing area because of the shortage of 
milk due to increased population and other wartime conditions. The 
“C” milk is required to be handled separately and sold under the “C” 
label but it is used for the same purposes as graded, or “B,” milk. 

5. The promulgation record shows that for the year 1943 the total 
amounts of graded milk handled by five of the petitioners (all except 
Bauer’s Dairies), and the amounts received from producers in Okla- 


homa, were as follows!: 
Grade B milk 
from producers 
Total Grade B milk outside of Kansas 
in market pool (Oklahoma producers) 
1943 Pounds Pounds 
January 2,537,575 22,072 
February 2,487,647 31,659 
March 2,862,824 38,376 
3,018,152 43,314 
3,300,493 57,544 


1Producers’ Exhibit No. 28. 
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June E 5 3 72 

July 3,070,543 51,600 
August - ; ; : 2,763,746 57,753 
September ____--_- ; 2,620,220 54,330 
October —--_ a 2,550,148 50,140 
November 2,577,216 48,809 
December 2,701,631 37,925 
December (temporarily degraded) 7,236 


105,572 59,930 


The promulgation record also shows that substantial quantities of 
ungraded milk produced in Oklahoma are utilized by the handlers 
subject to the order. Petitioner Hyde Park Dairies brought in about 
38,000 pounds monthly. For December 1943, petitioner DeCoursey 
utilized from its station at Anthony, Kansas, 124,100 pounds of milk 
produced in Oklahoma, about 4 percent of its total of graded and 
ungraded milk? and of the total utilization of milk by petitioner 
Beatrice, about one percent was milk produced in Oklahoma.‘ In their 
brief filed after the hearing the handlers stated that the amount of 
all milk, graded and ungraded, coming from outside Kansas to the 
Wichita Marketing Area is 5.5 percent of the total, 1.8 percent being 
graded and 3.7 per cent ungraded. 

6. From the promulgation record it appears that none of petition- 
ers sells fluid whole milk, graded or ungraded, outside the State of 
Kansas, and no fluid whole milk is sold in the marketing area by 
handlers from outside of Kansas. It appears from the record that 
for at least ten years producer prices in Wichita for Class IIT milk 
have been based upon the price paid by petitioner DeCoursey for un- 
vraded milk used for manufacture’ The ungraded milk utilized by 
DeCoursey is separated at DeCoursey’s plant and the skimmed milk 
is manufactured, usually, into condensed skimmed milk which is sold 
in Kansas, Oklahoma, Texas and other states. Part of the cream is 
sold as sweet cream to handlers in other cities in Kansas, and in cities 
in other states. Part of the cream is manufactured at times into but- 
ter which is moved into interstate commerce.’ It also appears from 
the promulgation record that as late as 1942 there have been surpluses 
of graded milk in the market, that such surpluses have usually been 
handled by DeCoursey, Steffens, and Beatrice, and that the milk has 
been manufactured into products which are sold partly outside the 
State of Kansas. Evidence was also introduced to the effect that, at 
times, the surplus graded milk has been mingled with ungraded milk 
for the purposes of such manufacture and distribution.® 
" "Transcript of hearing, p. 94. 

crremoes of pestiess BP 3t © 

Transcript of hearing, p. ®: 

‘Transcript of hearing, p. 89. 


‘Transcript of hearing, pp. 77, 91. 
*Transcript of hearing. p. 91. 
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¢. There was evidence at the promulgation hearing that there has 
been a shortage of milk for Wichita, that the normal extension of the 
Wichita milk-shed is the area around Blackwell, Oklahoma, that the 
Wichita Milk Producers Association has carried on a campaign to 
induce producers in this area to qualify for Wichita’ inspection, that 
some success has been achieved, and that there are large supplies of 
milk in this area available for Wichita if the marketing conditions in 
Wichita were favorable.” 

8. There was evidence at the promulgation hearing pertaining to 
the classification of milk set out in the order. 

9. There was evidence at the promulgation hearing pertaining to 
the pricing of milk in the several classifications, and the evidence 
showed a shortage of milk and the beneficial effects upon production 
of increased prices to producers. 


10. At the promulgation hearing, a representative of the Wichita 
Milk Producers Association testified that the population of Wichita 
had doubled in the last four years due to war industry, that the sales 
of milk had tripled in that time, that the increased supplies of milk 
necessary for the swollen population would be a serious post-war 
problem when war industry ceased, that some regulation would be 


necessary to prevent chaos in the market, that the old license which 
became effective in 1934 under the Agricultural Adjustment Act 
(1933), and which formed the basic marketing plan was obsolete and 
could not be amended, and that an order under the act was considered 
desirable and necessary in order to lower gradually the prices of milk 
to producers and consumers.!! 


CONCLUSIONS 
Alleged Lack of Jurisdiction Under the Constitution and the Act 

Petitioners’ principal complaint is that neither the promulgation 
record nor the facts permit the issuance of the order under the act or 
the Constitution. They say that since the ungraded milk is not priced 
under the order, it is not regulated and that the authority or jurisdic- 
tion for the order must rest solely upon the small percentage, 1.8 per- 
cent, of graded milk coming into the marketing area from Oklahoma. 
They insist that this is not enough upon which to base the order. 

I do not believe that the ungraded milk can be disposed of so sum- 
marily in deciding the jurisdictional question. Because it was not 
considered necessary at this time to price the ungraded milk, it does 
not follow that the existence and the origins of this milk must be 
ignored. But, at any rate, there are substantial amounts of milk in 
the Wichita area coming from Oklahoma. Moreover, normally there 


Transcript of hearing, pp. 11, 12. 
Transcript of hearing, pp. 21-25. 
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are substantial amounts of Kansas milk processed by Wichita han- 
dlers and moved in interstate commerce to several states in the form 
of milk products. Some of the milk handled by petitioners, then, 
physically moves in the current of interstate commerce. 

Under the act, milk orders regulating the handling of milk are 
applied to the handling of milk by areas (Chicago, New York, Boston, 
Wichita, etc.), whereas some other statutes based upon the commerce 
power of the Federal Government are applied in individual instances 
to persons. Petitioners deny that there is authority to issue the order 
because of the small percentage of interstate commerce in fluid milk 
in the area. While this contention might well be addressed to the 
discretion of the War Food Administrator in issuing the order, it is 
not a factor which deprived him of the power to issue the order 
either under the act or the Constitution: Very recently, in a case 
before the United States Supreme Court, Connecticut Light & Power 
Co. v. Federal Power Commission, 65 S. Ct. 749 (March 26, 1945), 
the Connecticut Light & Power Co., in disputing the Federal Power 
Commission’s jurisdiction under the Federal Power Act to regulate 
the Company’s accounting practices, made as one of its contentions 
the insignificant interstate use of its facilities.’ The Court said 


(p. 758) : 


“Another contention made by the Company may be shortly disposed of. 
It is contended that the volume of energy passing over certain of these 
facilities is insignificant in proportion to the total. Only about one- 
fifth of one percent of all the energy received and generated by the Com- 
pany throughout the State of Connecticut was transmitted out of the 
state during the time of the connection of Fishers Island with the Borough 
of Groton. Congress appears to have left to the Commission’s sound 
administrative discretion to determine whether or not to assert its author- 
ity in such situations. Congress annually receives a report of the Commis- 
sion’s work and appropriates the funds for its continuance. If it thinks 
the Commission is over-extending its attention to trivial situations it has 
ready means of control in its hands. The wisdom of its work is not our 
concern, but only its legal justification. We do not find that Congress 
has conditioned the jurisdiction of the Commission upon any particular 
volume or proportion of interstate energy involved, and we do not think 
it would be appropriate to supply such a jurisdictional limitation by con- 
struction.” (Emphasis supplied. ) 


The observation of the Supreme Court in the Connecticut Light & 
Power decision seems pertinent here." The act does not make the 
issuance of an order contingent upon any particular percentage of 
interstate commerce in the area to be covered by the order. And, as 
the Supreme Court pointed out in upholding the application of the 


"The case was remanded to the Federal Power Commission on another jurisdictional issue. 
13See also National Labor Relations Board v. Fainblatt, 306 U.S. 601, 606 (1939), and J. L. 
Brandeis & Sons v. National Labor Relations Board, 142 F.(2d) 977 (C.C.A., 8th, 1944). 
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Chicago order to intrastate handlers in United States v. Wrightwood 
Dairy Co., 315 U.S. 110 (1942), the kind of regulation provided by 
the act is defeated with respect to interstate handlers if intrastate 
handlers competing in the same area go unregulated. 

What has been said thus far is sufficient, in my opinion, to dispose 
of petitioners’ claims of lack of jurisdiction for the order. It should 
be noted, however, that their case rests largely upon the theory that 
an order issued must regulate some interstate handling of milk, and 
that regulation of intrastate handling under an order is justified only 
when necessary in order to make effective the regulation of interstate 
handling by that order. 


Of course, under the commerce clause of the Constitution, the Fed- 
eral Government may regulate intrastate activities because of their 
effect upon interstate commerce without regulating interstate com- 
merce at the same time by the same exercise of power. The act does 
not specify that some interstate commerce must be regulated by every 
order, and it does not limit regulation of intrastate handling under 
an order to the extent necessary to effectuate regulation of interstate 
handling under the same order. ; 

Section 8¢(1) provides in part that “... Such orders shall regulate, 
in the manner hereinafter in this section provided, only such handling 
of such agricultural commodity, or product thereof, as is in the cur- 
rent of interstate or foreign commerce, or which directly burdens, 
obstructs. or affects, interstate or foreign commerce in such commodity 
or product thereof.” In the Wrightirood decision, supra, the Supreme 
Court said the selection of the words “directly affects” was deliberate 
and was intended to confer authority over intrastate products to the 
full extent of the commerce power of the Federal Government. This 
conclusion was reached after consideration of items in the legislative 
history, cited by petitioners in their brief here, advanced to support 
the claim that Congress did not intend to confer the full reach of the 
commerce clause. It is not at all certain that an order issued under 
the act applying to handling in an area must be regarded as an iso- 
lated phenomenon unrelated to the general purposes of the act, to all 
the other orders issued under the act, and to interstate commerce in 
milk which does not happen to be regulated by any other order at 
the time the contested order is issued. It would seem that, as far as 
the statutory lanquage is concerned, an order might be issued appli- 
eable to an area where all the handling of milk might be physically 
intrastate if such handling “... directly burdens, obstructs, or affects, 
interstate... commerce...” in milk or milk products. 

With respect to petitioners’ argument that they should be afforded 
a de novo hearing in this proceeding on the jurisdictional issue, it 
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seems to me such a hearing is not required. The promulgation hear- 
ing was devoted largely to this issue. Petitioners’ argument is that 
there is no jurisdiction to issue the order. This argument ought to be 
examined in the light of the promulgation record. And even if all 
the facts in the offer of proof were admitted to be true, there are still 
jurisdictional bases for the order. 


Other Alleged Invalidities 

Petitioners complain also that the promulgation record does not 
justify the issuance of the order under the statutory standards other 
than those relating to interstate commerce. Some of the objections 
present questions of policy and some of law. They say that the pro- 
ducers were getting a fair price, that the producers and the handlers 
were getting along satisfactorily together, that the record does not 
show any disorderly marketing conditions in Wichita, and that there 
is no evidence to show that the order will maintain or increase pro- 
duction. The proponent of the order was the Wichita Milk Producers 
Association and it approved by referendum the issuance of the order. 
So, the producers were not satisfied with the status quo. The infer- 
ence that an order cannot be issued unless chaos in the market has 
occurred is not justified. In issuing the order, the War Food Ad- 
ministrator found that the purposes of the act would be effectuated. 


The record supports this finding both as to the issuance of the order 
and the prices provided. Furthermore, it is not to be overlooked that 
the prospects for milk marketing in Wichita after the cessation of 
war industry are not bright, that readjustments must be made, and 
that, as contended by the producers’ association, the order affords a 


mechanism to ease the readjustments. 

Petitioners in their brief object that the prices provided are above 
parity, and that under section 8c(18)" of the act the War Food Ad- 
ministrator should have ascertained parity prices before prescribing 
prices higher than parity. Under section 8c(18) of the act, minimum 
prices higher than parity may be prescribed. Petitioners did not 


“The Secretary of Agriculture, prior to prescribing any term in any marketing agreement 
or order, or amendment thereto, relating to milk or its products, if such term is to fix mini- 
mum prices to be paid to producers or associations of producers, or prior to modifying the 
price fixed in any such term, shall ascertain, in accordance with section 2 and section 8e, the 
prices that will give such commodities a purchasing power equivalent to their purchasing 
power during the base period. . The level of prices which it is declared to be the policy of 
Congress to establish in section 2 and section 8e shall, for the purpose of such agreement, order, 
or amendment, be such level as will reflect the price of feeds, the available supplies of feeds, 
and other economic conditions which affect market supply and demand for milk or its prod- 
ucts in the marketing area to which the contemplated marketing agreement, order, or amend- 
ment relates. Whenever the Secretary finds, upon the basis of the evidence adduced at the 
hearing required by section 8b or 8c, as the case may be, that the prices that will give such 
commodities a purchasing power equivalent to their purchasing power during the base period 
as determined pursuant to section 2 and section 8e are not reasonable in view of the price of 
feeds, the available supplies of feeds, and other economic conditions which affect market sup- 
ply and demand for milk and its products in the marketing area to which the contemplated 
agreement, order, or amendment relates, he shall fix such prices as he finds will reflect such 
factors, insure a sufficient quantity of pure and wholesome milk, and be in the public interest. 
Thereafter, as the Secretary finds necessary on account of changed circumstances, he shall, 
after due notice and opportunity for hearing, make adjustments in such prices.” 
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raise any question as to parity during the promulgation proceedings 
but in this proceeding they claim that the statutory requirements as 
to parity have been ignored. The ruling entered at the prehearing 
conference was made because it has been the general practice to have 
the promulgation record contain data both as to parity prices and 
prices being paid in the market over a period of years. An examina- 
tion of the promulgation record shows data in Government Exhibit 
No. 3 with respect to the indices of prices paid by farmers but does 
not show the prices received by Wichita producers during 1919-29, 
the period found by the War Food Administrator to be the one for 
determining parity prices for Wichita milk. Section 8c(18) requires 
the Secretary of Agriculture to ascertain first the parity price, then 
to fix such higher minimum prices—if parity is not reasonable in 
view of the price of feeds, etc.—as will reflect the price of feeds, 
etc. “... insure a sufficient quantity of pure and wholesome milk, 
and be in the public interest.” Petitioners’ grievance is that the 
computation of parity was not made, or that parity was not an- 
nounced, in the promulgation record. Section 8c(18) does not pre- 
scribe specifically that parity prices be spread upon the promulgation 
record, although it would seem to be the better procedure. I do not 
consider the failure to do so a fatal error. Section 8c(18) provides 
for the fixing of minimum prices higher than parity, and it would 
not seem of much practical significance whether the parity figures 
appeared in the promulgation record. In issuing the order, the War 
Food Administrator found that the base period for computing parity 
prices for Wichita milk was the period August 1919-July 1929. The 
indices to be applied to the prices during this period were contained 
in Government Exhibit No. 3. The War Food Administrator found 
that parity was not reasonable in view of the price of feeds, etc., and 
found that the prices provided by the order were appropriate under 
section 8c(18). Parity prices are computed by multiplying the 
average price during the base period by an index of prices paid by 
farmers for articles and commodities purchased. The average price 
for all milk for the period August 1919-July 1929 is $2.561, and 
multiplying this by the index of prices paid for December 1943, 
namely, 107.5 (the figure of 172 for December 1943, on a 1910-1914 
base, divided by 160 to get over to a 1919-1929 base, both shown by 
Table 1, Government Exhibit No. 3), gives a parity price for all 
milk of $2.753. 

Petitioners have a number of complaints about the inclusion of 
buttermilk and flavored milk drinks of more than one percent but- 
terfat in Class I, and flavored milk drinks of one percent, or less, 
butterfat in Class II. They claim that this is contrary to the statute, 
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arbitrary, capricious, unlawful and confiscatory. The act does not 


require a separate classification for each separate use of milk, it has 
not been so construed over a period of years, and the record here 
shows a number of orders which have placed buttermilk and flavored 
milk drinks in Class I. Moreover, the record shows competition, to 
some extent, of these products with fluid whole milk, and apparently 
the value to the handler is almost, if not, comparable with that of 
fluid whole milk. A major source of dissatisfaction is that the han- 
dlers will have to pay more for this milk than they did prior to the 
order. That does not make the provisions invalid and there is evi- 
dence in the record supporting higher returns to producers. 

Petitioners also have grievances with the plan embodied in the 
order whereby gtaded milk is considered as used, or allocated to 
Class I use, before ungraded milk. It seems eminently reasonable 
that this be done since the ungraded milk has been permitted by the 
health authorities to be used for fluid consumption only for emer- 
gency purposes. As was said in /n re Bailey Farm Dairy Co., et al., 
3 A.D. 715 (1944) (affirmed June 5, 1945, U. S. District Court for 
the Eastern District of Missouri, Eastern Division), it hardly seems 
a requirement of the act that a handler pay less than Class I prices 
for milk that he insists on using for lower than Class I uses despite 
a shortage of regular graded milk for Class I purposes. The alleged 
defects in the allocation principle urged here were made also in 
In re Bailey Farm Dairy Co., et al., and were not found to be fatal 
to the validity of the order there. 

Petitioners contend that the basis for fixing Class III prices is 
bad because the Class III price is the highest price paid for ungraded 
milk among three concerns. ‘Two of the concerns are producer- 
cooperatives, and one is DeCoursey, a petitioner. Members of the 
producer-cooperative dealers do not supply milk to Wichita and these 
dealers would have no incentive to raise their prices merely to affect 
the prices of producers outside their membership. Prior to the or- 
der, one of petitioners, DeCoursey, fixed the price for Class III milk. 
Under the order, the prices paid by nearby disinterested dealers are 
also considered in arriving at the market value of Class III milk. 
Petitioners allege that there is discrimination in pricing among han- 
dlers. While the arguments on this score are somewhat elusive, the 
gist seems to be that ungraded milk is not priced and that failure to 
price this milk means that prices are not “uniform” because some 
handlers deal in more ungraded milk than others and therefore dif- 
ferent handlers will pay different prices for milk (graded and un- 
graded) used in the same class. The order simply requires that for 
the same uses of graded milk, handlers pay the same prices. There 
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is no lack of uniformity or no discrimination simply because the 
emergency ungraded milk is not priced. The attempt to weave a 
pattern of discrimination out of the allocation of Class I uses to 
graded milk fails also. Ungraded milk is permitted to be sold only 
as an emergency proposition and is required to be handled separately. 
It seems speculative that a handler will be using graded milk for 
Class II or III purposes at the same time he is distributing ungraded 
milk as fluid milk or Class I. As pointed out above, I see no require- 
ment in the act that a handler has an absolute and unqualified right 
to pay only surplus prices for milk needed by him for fluid purposes. 

Next petitioners claim that the order increases the cost of milk 
to them and that the “squeeze” between the order and the price 
ceilings makes the order confiscatory and therefore invalid. The 
increased costs are said to come about principally because of the 
inclusion in Class I of buttermilk and flavored milk drinks of more 
than one percent butterfat, and the placing of other flavored milk 
drinks, creamed cottage cheese, eggnog, etc., in Class II. The order 
did not increase the Class I price. How much of a factor these 
products are in the businesses of petitioners is not shown. Ap- 
parently, some of petitioners do not make some of these products 
and for the other petitioners, it would seem that the manufacture 
of the products is of minor consequence. The matter of “squeeze” 
was thoroughly gone into in Jn re Avondale Dairy Co., et al., 4 
A.D. 1 (1945), and for the reasons expressed there, the conclusion 
is reached that the matter is irrelevant to this proceeding. See also 
Bailey Farm Dairy Co., et al. v. Marvin Jones, War Food Adminis- 
trator, and Claude R. Wickard, Secretary of Agriculture, decided 
June 5, 1945, by the U. S. District Court for the Eastern District 
of Missouri, and affirming /n re Bailey Farm Dairy Co., et al., 
3 A.D. 715 (1944). 

Petitioners complain of the burden of proof provisions in section 
968.6(e) and section 968.3(c). Section 968.6(e) permits a handler 
to show that ungraded milk used in Class I or II should not be 
priced if the handler can show that graded milk was not available. 
Section 968.3(c) provides that “the burden rests upon the handler” 
to show that inspected milk was not used in the highest priced 
products. As the United States Circuit Court of Appeals for the 
Second Circuit said in Waddington Milk Company, Inc., v. Wickard, 
such provisions are valid as a “reasonable administrative presump- 
tion.” The burden of proof principle has been approved by other 
courts. United States v. Cooperative Milk Company (unreported 
decision of the United States District Court for the Northern 
District of Illinois, Eastern Division, July 21, 1942, United States 
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vy. Ridgeland Creamery Co., 47 Fed. Supp. 145 (1942), Bailey 
Farm Dairy Co., et al. v. Marvin Jones, War Food Administrator, 
and Claude R. Wickard, Secretary of Agriculture, supra. 

Petitioners also raised a number of questions which were also 
raised and thoroughly considered in Jn re Avondale Dairy Co., 
et al. Petitioners contend that the issuance of the order violates 
the stabilization statutes and executive orders, and that the order 
was issued without procedures required by the act and by the Con- 
stitution. For the reasons given in the decision in the Avondale 
proceeding, the petitioners’ allegations with respect to the stabiliza- 
tion statutes and executive orders are without merit. In addition, 
it should be observed that Public No. 383, the act of June 30, 1944, 
was enacted subsequent to the effective date of the order. 

The procedural defects advanced are that in the promulgation of 
the order petitioners did not have adequate opportunity for (a) 
exceptions, (b) findings, (c) oral argument, (d) participation in 
the proceedings before one of the two officers required by executive 
order to decide the case. The handlers had adequate notice of the pro- 
posed order, a hearing was held at which they presented evidence and 
argued orally, they presented a brief after the hearing, they were 
notified of the order proposed to be issued after the hearing and 
were given opportunity to file exceptions, they- did file exceptions 
and written argument. Consequently, adequate opportunity for a 
hearing, comprising the offering of evidence and the making of 
argument, was afforded. The considerations set out in the Avondale 
decision lead to the conclusion that there is no statutory or Con- 
stitutional validity in petitioners’ complaints of procedural defects 
in connection with the issuance of the order. 

Petitioners insist that the order cannot become effective until 
these 15(A) proceedings are terminated. We do not agree, for the 
reasons given in the Avondale decision. Bailey Farm Dairy Co., 
et al. v. Marvin Jones, War Food Administrator, and Claude R. 
Wickard, Secretary of Agriculture, supra, is also authority against 
this contention of petitioners as well as practically all the other 
contentions made by petitioners in this proceeding. Petitioners’ 
motion that the effective date of the order be suspended until after 
these proceedings was denied. In view of the situation disclosed, 
we concluded that no irreparable injury would be done petitioners 
if they were required to pay the order prices pending the decision 
here. 

ORDER 
The relief requested is denied and the petition is dismissed. 
Copies hereof shall be served upon the parties by registered mail 


or in person. 
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(A. D. 982) 


In re St. LAWRENCE CoUNTY COOPERATIVE DAIRIES, INc. AMA Doc. No. 27-66, 
Decided July 16, 1945. 


Order No. 27—Market Service Payments—Power of Succeeding Market 
Administrator to Reverse Interpretation of Provisions of Order— 
Relief Requested by Petitioner Granted 


Where petitioner filed claims for market service payments for certain months 
as provided in the order which were allowed and paid by the market 
administrator in 1940, but in 1944 the succeeding market administrator 
determined these payments had been erroneously paid and billed petitioner 
for the amounts therein involved, it is held that actions by a market 
administrator or a handler should not be encouraged after the passing 
of a number of years simply because of a change in interpretation of the 
provisions of the order, and therefore, the relief requested by petitioner 
with respect to the claimed refund of the market service payments is 
granted. 


Legal Absolutism Not Favored in Quasi-Judicial Administrative Proceeding 


Actions by a market administrator or a handler should not be encouraged after 
the passing of a number of years simply because of a change in inter- 
pretation of the provisions, of an order, where no fraud or evasion is shown, 
and petitioner relied upon what is assumed was an official interpretation, 
although a legal absolutist might argue that there is only one legally 
correct meaning or interpretation of the order provisions, and even 
though it is claimed that the prior interpretation was given by a subordi- 
nate, was “unauthorized,” and did not bind the Secretary. 


Messrs. Harry L. Marcus and Herbert L. Maltinsky, of New York City, for 
petitioner. Mr. A. T. Radigan for Office of Marketing Services. Mr. Glen 
J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

This is a proceeding under section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S.C. 601 et seq.). 

St. Lawrence County Cooperative Dairies, Inc., a handler sub- 
ject to Order No. 27, regulating the handling of milk in the New 
York Metropolitan Milk Marketing Area, filed a petition on June 
8, 1943, complaining of the refusal of the market administrator to 
pay certain market service claims which petitioner alleged should 
have been paid under section 927.7(f) of the order. The petition 
related to the months of May, June, July and August 1940. At 
the hearing upon the petition, the petition was amended to cover 
also the months of December 1939 through April 1940. Market 
service claims for these months had been paid in 1940, but petitioner 
had been billed by the market administrator in April 1944 for 
the amounts paid with respect to these months on the ground that 


the payments had been eroneous. 
A hearing was held in New York, N. Y., on April 15, 1944, 
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before Glen J. Gifford, presiding officer. Some of the facts were 
stipulated. After the hearing the petitioners and the Office of Dis- 
tribution (now the Office of Marketing Services), filed briefs. The 
presiding officer filed a report recommending that the relief sought 
by petitioner be denied. Petitioner filed exceptions to the presiding 
officer’s report and oral argument was held before me on January 
25, 1945. At the oral argument it appeared that the Government 
had filed an enforcement suit under section 8(a)(6) of the act, 
seeking repayment of the amounts of the market service claims 
paid for December 1939 through April 1940. Therefore, in order 
that this part of petitioner’s case may be disposed of readily, this 
decision and order relate only to petitioner’s protest of the action 
of the market administrator in seeking a refund of the payments 
made for those months. There is no major dispute as to the facts. 


FINDINGS OF FACT 

1. Petitioner, St. Lawrence County Cooperative Dairies, Inc., is 
a cooperative corporation incorporated under the laws of the State 
of New York in 1939, with its address at Norfolk, N. Y. During 
the times pertinent here, it was a handler subject to Order No. 27, 
regulating the handling of milk in the New York Metropolitan 
Milk Marketing Area. The officers of petitioner are as follows: 
President, Fisher Ames, Massena, N. Y.; Vice-President, Dewitt 
Forbes, Massena, N. Y.; Secretary and Treasurer, C. Oliver Crabb, 
Norfolk, N. Y. Petitioner’s directors are: Fisher Ames, Massena, 
. Y.; Dewitt Forbes, Massena, N. Y.; C. Oliver Crabb, Norfolk, 
N. Y.; Bernard O’Brien, Norfolk, N. Y.; M. R. Lowell, Massena, 
. Y.; Joseph Phelix, Winthrop, N. Y.; Dennis Lacomb, Winthrop, 
N. Y.; Daniel Kelly, Winthrop, N. Y.; Arthur Sweeney, Winthrop, 
Ba Ms 

2. From December 1939 to April 1940, both inclusive, the order 
provided in Section 6, Article VII, as follows: 


“The market administrator shall pay out of the producer settlement 
fund to any handler immediately after audit of claim for such payment 
made on forms supplied by the market administrator: 

“1. With respect to milk, received from producers at a plant operated 
by such handler equipped only for the receiving and shipping of milk 
to the marketing area, which was, during any month except November 
or December, moved to a plant where it was utilized in Classes II-A, 
II-B, III-A, III-B, III-C, II-D, or, during the month of October, IV-A, and 
from which, if operated by such handler, no Class I milk was shipped to 
the marketing area during such month, 23 cents per hundredweight of 
milk so moved, plus 4 cents per hundredweight for the first five miles or 
fraction thereof, plus 4 cent per hundredweight per mile for the next 20 
miles, and plus 1/10th of 1 cent per hundredweight per additional mile, 
of the shortest highway distance between the two plants; .. .” 
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3. This proceeding involves the operations conducted at three 
buildings at Norfolk, N. Y. Building No. 1 was a building in 
which cheese was manufactured. Building No. 2 housed compressor 
apparatus, and Building No. 3 was used for receiving milk from 
producers and shipping fluid milk. Building No. 2 connected 
Building No. 1 and Building No. 3. Prior to July 1939, Mr. C. 
Oliver Crabb, who later became petitioner’s secretary and treasurer, 
operated a cheese factory in Building No. 1. The other buildings 
had not been erected at that time. In July 1939, Mr. Crabb and 
. others filed incorporation papers for petitioner. At this time or 

shortly thereafter, Mr. Crabb sold to petitioner Building No. 1 
and land adjacent thereto for a sum in excess of $10,500. Thereupon 
a cinder cement block building was constructed on the land adjacent 
to the cheese factory. This building was completed in November 
1939 and was equipped to be used as a building for the receiving 
of milk from producers and shipments of the milk. It was approved 
by the Department of Health of the City of New York for these 
purposes in November 1939. Building No. 2, the compressor room, 
was erected some time in 1939. Northern Milk Products Co., a 
partnership, in which Mr. Crabb was a partner, took back from 
petitioner a mortgage for $10,500. 

4. During the months December 1939 to. April 1940, inclusive, 
milk was moved by petitioner to the plants of other handlers 
located at places other than Norfolk, N. Y., and outside the market- 
ing area defined in the order. At these other plants the milk 
was utilized in classifications entitling petitioner to market service 
payments if the milk was received from producers” at a plant... 
equipped only for the receiving and shipping of milk to the market- 
ing area.” 

5. On November 28, 1939, petitioner, by C. Oliver Crabb, Secre- 
tary and Treasurer, wrote to Mr. E. M. Harmon, market adminis- 
trator, asking for “diversion allowance,” stating that the Chateau- 
gay Cooperative Marketing Association, Inc., had agreed to buy 
milk which petitioner could not ship to New York and to use it as 
Class 2A, cream. Manufacture into cheese did not then qualify 
for “diversion allowances,” as market service payments were gen- 
erally described. Mr. Harmon replied in letter dated December 1, 
1939, stating that it was impossible to state in advance whether 
diversion would be allowed since the claims had to be audited before 
payment to ascertain whether the conditions prescribed in the order 
were met. The reply stated that the market administrator’s in- 
spectors would have to check petitioner’s plant to find out whether 
it was equipped only for receiving and shipping milk and that this 
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inspection would be made as soon as possible. On November 28, 


1939, inspectors for the market administrator inspected the opera 
tions at Norfolk and submitted a report to the market administrator 
which was received November 30, 1959. Subsequently, petitioner’s 
claims for market service payments for moving milk from Norfolk 
to outside plants where it was manufactured were audited, ap- 
proved, and paid for the months of December 1939 through April 
1940. 

6. On June 27, 1940, Mr. N. J. Cladakis who succeeded Mr. 
Harmon as market administrator issued a notice to all handlers 
that milk manufactured on premises adjacent or contiguous to the 
plant where milk was received from producers would not, in his 
opinion, qualify the milk for market service payments under the 
pertinent provisions of the order, and provision was made for the 
submission of additional information by handlers. This notice was 
supplemented by another notice on July 24, 1940. 

7. In 4 15(A) proceedings! under the act brought by handlers, 
decisions and orders were entered holding that the handlers were 
entitled to payments for the months of May, June and July 1940, 
for moving milk by pipe line from the premises where milk was 
received from producers to a separate building or a part of the 
same building and there manufactured. In another proceeding 
for a subsequent period it has been held that the petitioner was not 
entitled to payment. /n re Grandview Dairy, Ine., 3 A.D. 335 
(1944) (affirmed June 11, 1945, U. S. District Court for the Eastern 
District of New York). 

8. In April 1944, the present market administrator, Dr. Charles 
J. Blanford, billed petitioner for the amount of the market service 
payments made to petitioner in 1940 for the months of December 
1939 through April 1940. 


CONCLUSIONS 

It is obvious from the record in this proceeding and from other 
8e(15) (A) proceedings under the act that the payments for which 
refund is now sought were made on the administrative determina- 
tion or interpretation by Mr. Harmon, the then market administra- 
tor, that the fluid milk building, Building No. 3, constituted a plant 
separate from the manufacturing operations. It is well-known by 
now that Mr. N. J. Cladakis, the market administrator who suc- 
ceeded Mr. Harmon, was of a different opinion. After a long period 
of uncertainty, it was finally decided in /n re Grandview Dairy, 
supra, with respect to a period commencing August 1, 1940, that 
go eo Hoffman and Dudo, D-27-24, Purity Creamery Products, D-27-25, Producers Coopera- 


tive, Inc., D-27-26, Grandview Dairy, Inc., D-27-27, decisions were entered July 29, 1941 and 
modified May 9, 1942. 
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merely carrying on fluid milk operations in a building separate 
from the manufacturing building did not make the two buildings 
separate plants within the meaning of the pertinent order pro- 


visions. 

This decision and order are restricted to that part of petitioner’s 
case protesting the attempt of the present market administrator 
to recover the payments made in 1940. <A legal absolutist might 
argue that petitioner’s entire case must be disposed of at the same 
time because there is only one legally correct? meaning or applica- 
tion of the order provisions for the entire period which must govern 
the entire case. His argument would be that either Mr. Harmon’s 
interpretation or that followed in the Grandview proceeding must 
control, that if the latter is correct it must be applied to the Decem- 
ber 1939-April 1940 period, and petitioner must refund the pay- 
ments because there is no time limit barring recovery in the act 
or the order. 

I think the question of refund can be disposed of without neces- 
sarily deciding the rest of petitioner’s case. The trouble with the 
legal absolutisms referred to is that they work very poorly and 
unfairly in the circumstances disclosed. The word “plant” was 
not defined in the order or in the act. Its application to the facts 
was left to administration. Petitioner was guilty of no fraud or 
evasion and relied upon what is assumed was an official inter- 
pretation. It might be claimed that this interpretation was by a 
subordinate, was “unauthorized” and did not bind the Secretary. 
But it was upheld, in effect, in the four proceedings mentioned in 
Finding of Fact 7 for the months of May, June and July 1940. 

There is the further consideration that more than four years 
elapsed after the payments before refund was sought. I do not 
believe that, as a general rule, action either by the market ad- 
ministrator or by handlers seeking to reopen a settled transaction 
ought to be encouraged after the passing of a number of years sim- 
ply because of a change in interpretation.2 Handlers’ costs for 
milk and uniform prices to producers are the result of countless 
computations monthly. Payments must be made monthly in and 
out of the producer-settlement fund. It is always a desirable 
business practice that accounts be kept as current as possible and 
in no field of activity does this practice seem more important than 
in the accounting for milk under an order such as that involved 
here. If, years after transactions have been settled under the order, 
handlers are required to refund or to pay large amounts to the 


2See Jerome Frank, Law and the Modern Mind, Ch. VI, Beale, and Legal Fundamentalism. 
‘See Frederic P. Lee, Legislative and Interpretative Regulations; 29 Geo. L.J. 1 (1940) for a 
discerning study of retroactive application of regulations. 
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producer-settlement fund, or large amounts are to be paid to han- 
dlers out of the producer-settlement fund, it is easy to see the 
disturbances and the inequities that would result. 

In the light of all the facts and considerations, I think petitioner 
should not be compelled to make the refund asked by the market 
administrator. 

ORDER 

The relief requested by petitioner with respect to the claimed 
refund of market service payments is granted. 

Copies hereof shall be served upon the parties by registered mail 
or in person. 


CONSENT DISMISSALS 


A. D. 983. In re CepAr Crest Datry et al. AMA Doc. No. 64-1. Decided 
July 10, 1945. Messrs. Cummings &€ Stanley, Max O'Rell Truitt, and Carl Mc- 
Farland, all of Washington, D. C., and Karl P. Spencer, of St. Louis, Missouri, 
for petitioners. Decision by Thomas J. Flavin, Assistant to the Secretary 
of Agriculture. 


A. D. 984. In re SuppLer-WILts-JoNES MitK Co. AMA Doc. No. 27-75. 
Decided July 10, 1945. Messrs. Duane, Morris € Heckscher, of Philadelphia, 
Pennsylvania, for petitioner. Decision by Thomas J. Flavin, Assistant to the 
Secretary of Agriculture. 


A. D. 985. In re THE BorpEN CoMPANy. AMA Doc. No. 27-71. Decided July 
24,1945. Milbank, Tweed & Hope of New York City, for petitioner. Mr. A. T. 
Radigan for Office of Marketing Services. Mr. Glen J. Gifford, Presiding Officer. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agriculture. 


(A. D. 986) 


In re St. Louts NATIONAL STocKYARDS CoMPANY. P&S Doc. No. 1246. Decided 
July 3, 1945. 


Order Permitting Petitioner to Intervene 


Petition of American Stock Yards Association to intervene for the purpose of 
presenting evidence applicable to rate of return, granted, since petitioner 
has some interest in the principles upon which rate of return is based 
and because the -law of rate-making and economic conditions generally 
are in an uncertain status, and it might be in the public interest to permit 
petitioner to intervene. 


- John S. Griffin for Office of Marketing Services. Messrs. Tocker, Todd, 
Donoho & Dillon, of Washington, D. C., for intervenors. Mr. John J. Curry, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of A qri- 


culture, 
ORDER PERMITTING INTERVENTION 


On June 15. 1945. the American Stock Yards Association filed a 
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petition of intervention in this proceeding. ‘The examiner, on June 
16, 1945, denied the request to intervene, giving petitioner 10 days in 
which to appeal to the War Food Administrator. On June 20, 1945, 
petitioner asked that its petition be certified to the War Food Ad- 
ministrator, pursuant to section 202.10 of the rules of practice. On 
June 23, 1945, the Office of Marketing Services filed a reply to the 
petition of intervention stating that while its position was that peti- 
tioner would not be so directly or substantially affected as to be en- 
titled to intervention, it would not oppose in view of petitioner’s 
broad representation. 

On June 27, 1945, the examiner, John J. Curry, certi*ed the matter 
to the War Food Administrator. By Executive Order, the functions 
of the War Food Administrator were transferred back to the Secre- 
tary of Agriculture as of the close of business on June 30, 1945. 

Since the petition seeks intervention only upon the question of the 
rate of return, since petitioner has some interest in the principles upon 
which rate of return is based, and since both the law of rate-making 
and economic conditions generally are in a somewhat uncertain status, 
I believe it might be helpful in the public interest to permit petitioner 
to intervene. Accordingly, the request to intervene is granted. 


(A. D. 987) 


In re BRINKMAN, Woop & Breck. P&S Doc. No. 1652. Decided July 11, 1945. 


Cease and Desist—Employee Dealing in Consigned Livestock 


Respondent, a registered livestock commission merchant, is ordered to cease 
and desist from allowing an employee to purchase or profit from resales 
of livestock consigned to the commission merchant for sale. 


Mr. Rogers N. Robinson for Cffice of Marketing Services. Mr. J. F. Wood, of 
Pittsburgh, Pennsylvania, for respondent. Mr. Leonard O. Carson, Ex- 


aminer. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C, 181 e¢ seqg.), instituted by a complaint filed on 
September 7, 1944, by the Office of Distribution, now the Office of 
Marketing Services, the complainant. The respondent, an individual 
doing business as Brinkman, Wood & Beck, a livestock commission 
merchant at the Pittsburgh Joint Stock Yards, Pittsburgh, Pennsyl- 
vania, was charged with selling consigned livestock to employees in 
July 1943. Respondent did not admit nor deny the facts alleged, but 


requested an oral hearing. 





A. D. 987 BRINKMAN, WOOD & BECK 549 


A hearing was held in Pittsburgh on December 6, 1944, before 
Leonard O. Carson of the Philadelphia office, Office of the Solicitor, 
as examiner. Rogers N. Robinson of the same office appeared for 
complainant, and respondent appeared in person. The material facts, 
shown below in the Findings of Fact, are not in dispute, and a sum- 
mary of the testimony and exhibits received at the hearing seems 


unnecessary. 

After the hearing, neither party filed a suggested order. In his 
report, filed on February 5, 1945, the examiner proposed an order that 
respondent cease and desist from allowing employees to profit from 
resales of livestock sold to respondent and conduct his business in 
accordance with sections 201.47 and 201.60 of the regulations. Neither 
party excepted to the report. but by letters filed on February 24 and 
March 9, 1945, respondent stated that one employee no longer profited 
from the resales involved, and that the other employee was no longer 
employed, Thereafter the record was submitted to this office, where 
this decision has been prepared. 

FINDINGS OF FACT 

1. Respondent is J. F. Wood, an individual doing business as 
Brinkman, Wood & Beck, and at all times material herein was regis- 
tered under the act as a market agency and dealer at the Pittsburgh 
Joint Stock Yards, Pittsburgh, posted as a stockyard subject to the 
act (9 CFR 204.1). 
2. During July 1943, C. J. Doyle was employed by respondent as 
a sheep and calf salesman. Doyle sold some sheep and cattle, which 
had been consigned to respondent for sale on commission, to respond- 
ent, who reported to the consignors that respondent purchased such 
livestock. By contract between respondent and Doyle, Doyle took 
the protit or stood the loss resulting from the resale of such livestock. 

*. During July 1943 respondent employed Michael B. Callahan as 
his hog salesman. Callahan was a partner in the firm of Murbach, 
Donald & Company, to whom he, as respondent’s employee, sold hogs 
consigned to respondent for sale on commission. Such hogs were 
resold at a prot on the same day by this purchaser. 

CONCLUSIONS 

Section 201.60 of the regulations (9 CFR, Cum. Supp., Part 201, 
as amended by 10 F.R. 1471) provides that no market agency shall’ 
permit its employees to deal in livestock consigned to it for sale on 
commission, Although Doyle was not considered as being the pur- 
chaser of the livestock, the profit from its resale was his. This was 
contrary to the spirit of the regulation, and was unjust and deceptive 
practice in violation of sections 307 and 312 of the act. Sales to Cal- 
lahan’s firm were sales to him, in violation of the regulation. Re- 
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spondent should be ordered to desist from these violations. If he has 
already remedied the situation, as his recent letters indicate, this order 
should cause him no further inconvenience. 


ORDER 
Respondent shall cease and desist from allowing an employee to 
purchase livestock consigned to respondent for sale, and from allow- 
ing an employee to profit from resales of livestock which respondent 
has purchased from consignors. 
Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective ten days after this date. 


(A. D. 988) 
In re Max M. Boucneck. P&S Doc. No. 1656. Decided July 11, 1945. 


Cease and Desist—Suspension of Registration—Sales to Self—Employees 
Profiting on Consigned Livestock—Oral Argument 


Respondent, a registered livestock commi. vidn' merchant, is ordered to cease 
and desist from selling consigned livestock to himself without complying 
with the regulations, including an open market offer and full disclosure 
to the consignor, and from permitting employees to share in resale profits 
on consigned livestock. As respondent thought his practices were all right 
and was willing to abandon them upon being advised otherwise, his regis- 
tration is not suspended and his request for argument against suspension 


is not granted. 


. Rogers N. Robinson for Office of Marketing Services. Mr. Mar M. Boucheck, 
Jr., of Pittsburgh, Pennsylvania, for respondent. Mr. Leonard O. Carson, 


Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seq.), instituted on September 22, 1944 
by a complaint filed by the Office of Distribution, now the Office of 
Marketing Services, the complainant. It was alleged that the re- 
spondent, Max M. Boucheck, a livestock commission merchant at the 
-Pittsburgh Joint Stock Yards, Pittsburgh, Pennsylvania, had vio- 
lated the act in 1943 by selling consigned livestock to himself, resell- 
ing at a profit on the same day, and by allowing his employees to 
profit from resales of consigned livestock. No answer was filed, but 
a hearing was held in Pittsburgh on December 6, 1944 before Leonard 
O. Carson of the Philadelphia office, Oftice of the Solicitor, as exam- 
iner. Rogers N. Robinson of the same office appeared for complain- 
ant, Max M. Boucheck, Jr., respondent’s son and employee, appeared 
for respondent. Most of the facts were admitted, and the evidence 
on those not admitted is not contradicted. As the material facts and 
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contentions are shown below in the Findings of Fact and Conclusions, 
no outline of the testimony and exhibits is given here. 

After an extension of time by the examiner, complainant filed a 
suggested order on January 8, 1945, recommending a cease and desist 
order and suspension of respondent’s registration for 45 days. In his 
report, filed on February 7, 1945, the examiner made similar recom- 
mendations. On February 26, respondent filed a letter stating that 
he was complying with the recommended cease and desist orders, and 
requesting oral argument. Thereafter the record was submitted to 
this office, where this decision has been prepared. For reasons indi- 
cated in the Conclusions, the requested oral argument was not held. 


FINDINGS OF FACT 

1. Respondent is an individual doing business under two trade 
names, C. M. Stevens Commission Company and Union Live Stock 
Company. At all times material herein he engaged and was regis- 
tered under the act as a market agency and dealer at the Pittsburgh 
Joint Stock Yards, Pittsburgh.:a.stockyard posted as subject to the 
act (9 CFR 204.1). ; 

2. On July 20, 1943, Joseph Cochran and other shippers consigned 
eight calves to respondent, as C. M. Stevens Commission Company, 
for sale on commission. Through Martin P. Gazboda, his employee 
and calf salesman, respondent sold these calves to himself, as Union 
Live Stock Company, and resold them at a profit on each on the same 
day without reweighing. Respondent charged the shippers commis- 
sions for selling the calves, and reported Union Live Stock Company 
as the purchaser on the accounts of sale, which did not show that such 
was the same person as C. M. Stevens Commission Company. The 
selling commissions collected from the shippers amounted to $3.70, of 
which Gazboda got $1.40 and respondent $2.30. The trading profit 
on the resales was $6.23, of which Gazboda got $3.10 and respondent 
$3.13. 

3. On March 1, 1943, and on other days in that month, Arthur 
McCurdy and other shippers consigned hogs to respondent, as Stev- 
ens, for sale on commission. Through Max M. Boucheck, Jr., his em- 
ployee and hog salesman, respondent sold these hogs to himself, as 
Union, and resold them at a profit on each on the same day without 
reweighing. Respondent charged the shippers selling commissions, 
and reported Union as the purchaser on the accounts of sale, which 
did not show that Stevens was the same person as Union. The hog 
salesman shared in the trading profits on the resales. 

4. Martin P. Gazboda was calf salesman for Murbach, Donald & 
Company as well as for respondent. On 14 different days in December 
1942, Gazboda, as respondent’s salesman, sold calves, which had been 
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consigned to respondent for sale on commission, to an account of 
Murbach, Donald & Company in which Gazboda shared the profits. 
On the same day without reweighing, as salesman for Murbach, Don- 
ald & Company, Gazboda resold the calves at a profit to himself and 
Murbach, Donald & Company . 

5. On December 20 and 29, 1943, Gazboda made sales of sheep 
similar to the calf sales described in Finding 4. 


CONCLUSIONS 

In selling livestock on commission, a market agency acts as the 
agent of the shipper or consignor. The commission paid by the ship- 
per entitles him to the undivided loyalty of the agent in making the 
sale at the highest possible price. There is a conflict of interest if 
the agent is, or represents, the purchaser, whose interest is to pay the 
lowest possible price. /n re Barton, 3 A.D. 754, 759 (1944). Accord- 
ingly, to protect the consignor who does not receive the undivided 
loyalty he pays for, the regulations under the act (9 CFR, Cum. 
Supp., Part 201, as amended by 10 F.R. 1471) prescribe, in sections 
201.47 and 201.59, what a market agency must do if it buys livestock 
consigned to it for sale. This includes an offer on the open market, 
etc., and full disclosure of the facts on the account of sale. Respondent 
failed to comply with these requirements. There is uncontradicted 
testimony that the consignors knew the facts, but if respondent chooses 
to use two different names in his operations, he should be particularly 
careful to see that he practices no deception, and he should be ordered 
to comply strictly with the regulations. Section 201.60 of the regula- 
tions provides that a market agency shall not allow its employees to 
deal in consigned livestock. In allowing his salesmen to share in the 


trading profits on consigned livestock, respondent violated this regu- 


lation. 

Respondent’s violations of the regulations were also violations of 
sections 304, 307, and 312 of the act, and would authorize the recom- 
mended cease and desist and suspension orders. The practices in- 
volved are harmful to shippers of livestock and are not to be tolerated 
at stockyards subject to the act. In this sense they are serious enough 
to warrant suspension. But the re¢ord shows that respondent did not 
conceal or deny them, thought they were all right, and is willing to 
abandon them now that he is told they are wrong. The record con- 
tains no challenge to Mr. Boucheck’s statement at the hearing that 
for years respondent and other firms “have been doing the same thing, 
and nothing was ever said about it.” Under these circumstances, sus- 
pension of registration does not seem necessary. The fines which may 
be collected by the courts if respondent violates this cease and desist 
order will probably be sufficient to clear up the situation. 
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Because we are not suspending, and are entering a cease and desist 
order similar to that recommended by the examiner, to which re 
spondent apparently has no serious objection, we did not think oral 
argument would help respondent, and his request for it was not 
granted. 

ORDER 

Respondent shall cease and desist from selling livestock, which has 
been consigned to him for sale on commission, to himself without 
complying with the applicable regulations then in force, now includ- 
ing an offer on the open market and a full report to the consignor 
on the account of sale. 

Respondent shall cease and desist from permitting any of his em- 
ployees to deal in livestock which has been consigned to respondent 
for sale on commission or to sell such livestock to any account in whose 
profit or loss the employee shares. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective ten days after this date. 


(A. D. 989) 
In re MURBACH, DonaLp & Company. P&S Doc. No. 1657. Decided July 11, 1945. 


Cease and Desist—Suspension of Registration—Sales to Self—Employees 
Profiting on Consigned Livestock—Oral Argument 


Respondent, a registered livestock commission merchant, is ordered to cease 
and desist from selling consigned livestock to itself without complying 
with the regulations, including an open market offer and remission to the 
consignor of profits made under certain conditions; from permitting em- 
ployees to share in resale profits on consigned livestock; and from render- 
ing incorrect accounts of sale. As respondent did not conceal its practices 
and abandoned them upon being advised that they were unlawful, its 
registration is not suspended and its request for argument against sus- 


pension is not granted. 

*, Rogers N. Robinson for Office of Marketing Services. Messrs. Wm. Mur- 
bach, Jr., and 8S. E. Donald, of Pittsburgh, Pennsylvania, pro se. Mr. 
Leonard O. Carson, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint filed on 
September 23, 1944, by the Office of Distribution, now the Office of 
Marketing Services, the complainant. Murbach, Donald & Company, 
the respondent, a livestock commission merchant and dealer at the 
Pittsburgh Joint Stock Yards, Pittsburgh, Pennsylvania, was charged 
with purchasing livestock consigned to it for sale on commission, re- 
selling it at a profit on the same day, and allowing an employee to 
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profit from resales of consigned livestock, On October 12, 1944, re- 
spondent filed an answer containing explanations of the practices 
involved, and expressing willingness to meet and explain more fully 
at an oral hearing. On November 16 a hearing was set for December 
7 at Pittsburgh, and an Associate Solicitor assigned Leonard O. Car- 
son, Philadelphia Regional Attorney, Office of the Solicitor, as ex- 
aminer. 

The hearing was held at the appointed time and place. Rogers N. 
Robinson of Mr. Carson’s office appeared for complainant, and Wil- 
liam Murbach, Jr., and S. E. Donald appeared for respondent, in 
which they are partners. Respondent conceded the facts alleged, but 
complainant presented testimony and documentary evidence in sup- 
port of them, and the partners gave their explanations. The material 
facts and contentions are shown below in the Findings of Fact and 
Conclusions, and need not be repeated here. 

After the hearing, complainant filed a suggested order on January 
8, 1945, recommending a cease and desist order and suspension of 
respondent’s registration for 45 days. In his report, filed on February 
10, 1945, the examiner proposed a similar order. On February 24 
respondent filed a letter taking “exceptions to the findings arrived 
at by the Examiner,” and requesting oral argument. Thereafter the 
record was submitted to this office, where this order has been prepared. 
For reasons stated in the Conclusions, oral argument was not heard. 


FINDINGS OF FACT 

1. Respondent is a partnership composed of William Murbach, 
Jr., S. E. Donald, and M. B. Callahan, partners. At all times mate- 
rial herein it engaged and was registered under the act as a market 
agency and dealer at the Pittsburgh Joint Stock Yards, Pittsburgh, 
a stockyard posted as subject to the act (9 CFR 204.1). 

2. On 45 occasions in December 1948, through Martin P. Gazboda, 
its calf salesman, respondent sold calves, which had been consigned 
to it for sale on commission, to itself and later resold the calves at a 
profit on the same day without reweighing. The consignors were 
charged selling commissions. Trading profits on resale amounted to 
$83.06. Respondent got 40 percent of the commissions and trading 
profits, and 60 percent went to Gazboda. ‘ 

3. On 30 occasions in Deecmber 1942, respondent sold hogs, which 
had been consigned to it for sale on commission, to itself and later 
resold the hogs on the same day without reweighing at a trading 
profit of $79.22. Selling commissions were charged. 

4. On December 20, 1943, respondent sold 85 pigs at $14 per hun- 
dredweight but issued an account of sale showing sale on consignment 
to other persons at $13. Respondent actually purchased the pigs at 
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$13 from A. P. Gillogly by prior arrangement, and resold them at 
$14 to the other persons. Respondent charged Gillogly a selling com- 
mission of $15, and its trading profit on resale was $25.05. 

5. On 14 occasions in December 1948, respondent made sales of 
sheep similar to the calf sales described in Finding 2, the trading 
profit being $53.87. 

CONCLUSIONS 

In selling livestock on commission, a market agency acts as the 
agent of the shipper or consignor. The commission paid by the con- 
signor entitles him to the undivided lovalty of the agent in making 
the sale at the highest possible price. This loyalty is divided if the 
agent acts also for the purchaser, or is the purchaser, whose interest is 
to pay the lowest possible price. /n re Barton, 3 A.D. 754, 759 (1944). 
Accordingly, to protect the consignor who does not receive the undi- 
vided loyalty he pays for, the regulations under the act (9 CFR, 
Cum. Supp., Part 201, as amended by 10 F.R. 1471) prescribe, in sec- 
tion 201.59, what a market agency must do if it sells consigned live- 
stock to itself. This includes an offer on the open market, etc., and 
remission to the consignor if any profit is made on resale on the same 


day in one lot. 
Respondent considers its business as divided into wholesale and 


retail, sales on commission being the wholesale. It also purchases 
livestock, specializing in undesirable animals for which there is a lim- 
ited market. It sells these to small packers and butchers who buy 
in small quantities and on credit. These sales respondent refers to 
as retail. Often a good bid is not received for a shipper’s animals 
in the “wholesale department,” and he wants to get away. In such 
instances respondent will take the animals into its own account at a 
price above the best bid, and the shipper gets his money and leaves. 
The animals are then sold in the “retail department” on credit. As a 
carrying charge, respondent adds a little to the price it paid the 
shipper. Respondent states that its consignors and purchasers are 
all familiar with the practice and satisfied with it. If this is the true 
situation, there is not the dishonesty and fraud there appears to be 
at first glance. However, respondent is bound by the regulations, and 
must comply with them if it chooses to engage in a regulated business. 
It should be ordered to obey the applicable regulations when it sells 
consigned livestock to itself. . 

Section 201.60 of the regulations provides that a market agency 
shall not allow its employees to deal in consigned livestock. In allow- 
ing Gazboda to share in trading profits on consigned livestock, re- 
spondent violated this. It should be ordered not to allow an employee 
to participate in such profits, even if all regulations are met in mak- 
ing the sale to respondent. 
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Respondent’s accounting to Gillogly was incorrect. It represented 
the transaction as a sale on consignment directly to a number of dif- 
ferent persons, but it was explained as a purchase by respondent and 
resale at a higher price. The account of sale should show the sale 
correctly. The record contains a statement that respondent guaran- 
teed Gillogly a price on the pigs, but it is not clear that respondent 
was soliciting a consignment at the time. If respondent was then 
soliciting a consignment, the guarantee was in violation of section 
201.64 of the regulations. Respondent should be ordered not to render 
incorrect accounts of sale, but the record would not support an order 
concerning a guarantee. 

Respondent’s violations of the regulations were also violations of 
sections 304, 307, and 312 of the act, and would warrant the recom- 
mended suspension of registration. But respondent did not conceal 
them, and states that it had followed the practices for years and had 
never before been advised that they were unlawful. In its letter 
excepting to the examiner’s report, it said it has changed the prac- 
tices to conform fully with the law. Under these circumstances sus- 
pension seems unnecessary, and only a cease and desist order should 
be issued. 

Although respondent's exceptions to the report were to “findings,” 
we think it was the proposed suspension that was objected to. The 
facts were never disputed, and respondent’s changes to conform with 
the law indicate that it now has no quarrel with an order to stop its 
violations. Considering the whole record, we did not think respond- 
ent wanted to contend against the findings of fact and the cease and 
(lesist order, and as we are not suspending, argument on the suspen- 
sion would not help respondent. Consequently the request for oral 
argument was not granted. 


ORDER 

Respondent shall cease and desist from selling livestock, which has 
been consigned to it for sale on commission, to itself without com- 
plying with the applicable regulations then in force, which regula- 
tions now include an offer on the open market and remittance to the 
consignor of any profit made on resale of the livestock in one lot on 
the same day. 

Respondent shall cease and desist from permitting an employee to 
deal in livestock which has been consigned to respondent for sale on 
commission or to share in the pro‘ts on resales of such livestock. 

Respondent shall cease and desist from rendering accounts of sale 
which show incorrect names of purchasers of livestock. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the tenth day after this date. 
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(A. D. 990) 
In re SPRINGFIELD LIVE STocK SALES COMPANY AND FrED J. LoBeck, P&S Doe. 
No. 1653. Decided July 23, 1945. 
Cease and Desist—Registration as Dealer 


Respondent, an individual who received many hogs purchased at a posted 
stockyard is ordered to discontinue acting as a dealer there without being 
registered and bonded, although he may have ordered and paid for the 
hogs elsewhere. 


Suspension of Registration—Full Records—lInsolvency 


The registration of respondent corporation, dealer in livestock, which failed 
fully to record its transactions and admittedly owes more than it is present- 
ly able to pay is suspended for six months and until it shows itself able 
to meet current obligations, and respondent is ordered to keep full records 
and discontinue acting as a dealer while insolvent. 


,. Richard F. Roche for complainant. Messrs. Arthur J. Todd and R. C. 
Lorentz, of Springfield, Ohio, for respondent Fred J. Lobeck. Mr. W. J. 
Jones, of Chillicothe, Ohio, for respondent Springfield Live Stock Sales 
Company. Mr. John C. Durfey, of Springfield, Ohio, for receiver of 
Springfield Company. Mr. John T. McGrath, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 


culture. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint 
filed on September 12, 1944, by the Office of Distribution, now the 
Office of Marketing Services, the complainant. The respondents, 
Springfield Live Stock Sales Company of Springfield, Ohio, and 
Fred J. Lobeck of Winchester, Indiana, were charged with having 
violated the act in connection with purchases of hogs at the Scioto 
Live Stock Sales Company Stock Yards at Chillicothe, Ohio. It 
was alleged that in these transactions Lobeck had acted as a dealer 
at Chillicothe without being registered, that the Springfield Com- 
pany had failed to keep the required records and had allowed 
Lobeck to use its name, and that both respondents had become in- 
solvent. Lobeck answered, stating that he had purchased hogs 
directly from the Springfield Company, had paid for all of them, 
and had never acted as a dealer at the Chillicothe Yards. 

A hearing was held in Springfield on February 20 and 21, 1945, 
before John T. McGrath of the Chicago office, Office of the Solicitor, 
as examiner. Richard F. Roche of the same office appeared for 
complainant. Arthur J. Todd and R. C. Lorentz of Springfield 
appeared for Lobeck, and J. C. Durfey of Springfield and W. J. 
Jones of Chillicothe appeared for the receiver of the Springfield 
Company. The transcript indicates appearances for others finan- 
cially interested in the hog transactions, but as no intervention is 
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shown, the only parties of record are the complainant and the two 
named respondents. 

For the hogs purchased at Chillicothe and elsewhere, there is still 
owing to the sellers more than $150,000, and there is a dispute as 
to whether Lobeck is liable for this. With such a sum involved, 
there was naturally much interest shown at the hearing, and the 
record contains much conflicting testimony concerning Lobeck’s 
liability. For the purposes of this proceeding, however, we need 
not and do not decide whether Lobeck is liable. As to the facts 
which are material here, there is no serious dispute, and they are 
shown below in the Findings of Fact. It seems unnecessary to sum- 
marize the testimony on the undisputed material facts and on Lo- 
beck’s liability, but an outline of the situation is given below, as 
it will be helpful to an understanding of the material facts and 
of the conclusions we draw from them. 

For some six months ending in June 1944, the Springfield Com- 
pany bought all the hogs held at the end of the day by the operators 
of six livestock markets in Ohio. Apparently the only one of these 
markets posted as subject to the act was the Scioto Yards at Chill- 
icothe, and the evidence is more complete as to it, but the same 
plan was followed for purchases at the other markets. The hogs 
were billed as sold by the six operators to the Springfield Com- 
pany, and it issued checks to the sellers in payment. The Springfield 
Company did not record the purchases when made, but charged the 
amounts to Lobeck’s account when it issued the payment checks. 
It then billed Lobeck for some purchases, and he paid by check to 
the Springfield Company. For this it charged Lobeck five cents a 
hundred as a service charge or commission. After purchase, some 
of the hogs were taken from the six markets by truck at Lobeck’s 
instructions, and some were consigned by rail in Lobeck’s name. 
Some hogs resold to a nearby stockyard at Springfield were paid 
for by checks from the purchaser to the Springfield Company, 
and the rail shipments were paid for by drafts or checks from the 
consignees to Lobeck, and either delivered by Lobeck to the Com- 
pany or received and endorsed in Lobeck’s name by the Company. 

In June 1944 checks for over $160,000 on the Springfield Com- 
pany were returned unpaid because of insufficient funds, most of 
which amount was recorded as in payment for hogs purchased for 
the Lobeck account. Because the Company’s records do not reflect 
the actual purchases, but only checks issued in payment, its records 
do not show whether the unpaid checks were for hogs received and 
trucked away by Lobeck, resold at Springfield, or consigned by 
rail in Lobeck’s name. The Company claims that Lobeck owes 
the unpaid balance shown in his account, and that if this is counted 
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as an asset the Company is not insolvent. On the other hand, 
Lobeck claims that he paid at thet ime of purchase for all hogs he 
ordered and received. He says that at the Company’s request he 
allowed it to consign rail shipments to Chicago in his name to get 
the advantages of his connections in Chicago, but that such ship- 
ments should not have been charged to him, and neither should the 
hogs resold at Springfield. According to him, when he did not take 
all the hogs the six market operators had, the Springfield Com- 
pany’s secretary and treasurer, Arthur P. Cornwell, felt obligated 
to take them all, and took what Lobeck refused, selling what he 
could in Springfield, and consigning the rest in Lobeck’s name but 
for the Company’s benefit. He points to a number of circumstances 
which tend to support his claims. The only direct evidence on 
whether Lobeck ordered all the hogs or only those which he took 
and paid for is the conflicting testimony of Cornwell and Lobeck. 

It should be pointed ‘out that there is a connection between the 
Springfield Company and some of the operators from which the 
hogs were purchased. For example, Lewis Holderman, president 
of the Springfield Company, is also vice-president of the Scioto 
Live Stock Sales Company, president of Hillsboro Live Stock 
Sales Company, and treasurer of Hocking Valley Live Stock Sales 
Company, and Richard E. Jones, vice-president of Springfield, is 
the bookkeeper for Scioto and secretary of Hillsboro. These two 
and other officers of some of the sellers are members of a partner- 
ship which cleared the trades of Springfield and others at Chilli- 
cothe, and may be personally responsible for what is due the sellers. 
This partnership is involved in another proceeding, Jn re Chilli- 
cothe Clearing Agency, in which a decision is made today (4 
A.D. 563). 

After the hearing, complainant filed suggested findings and a 
brief on April 6, 1945. It suggested findings that Lobeck acted as 
a dealer at Chillicothe. that both respondents failed to pay for 
livestock purchased, and that the Springfield Company was in- 
solvent, had allowed Lobeck to purchase livestock in its name, and 
had failed to keep adequate records. It recommended a cease and 
desist order and suspension of the registrations of both respondents 
for one year. The Springfield Company, on April 11, suggested 
findings that Lobeck owed it over $200,000 and that its records 
were sufficient. In his report, filed on May 14, 1945, Examiner 
McGrath proposed an order similar in effect to that suggested by 
complainant. Through. Mr. Roche as its attorney, complainant 
filed exceptions to some of the examiner’s proposals and requested 
oral argument, but on June 27, 1945, through T. Vincent Griffith 
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as counsel, it withdrew the request for argument. Neither respond- 
ent filed exceptions, and the record has been submitted to this office, 
where this decision has been prepared. 


FINDINGS OF FACT 

1. Respondent Springfield Live Stock Sales Company is an 
Ohio corporation which operates a stockyard at Springfield, Ohio. 
At all times material herein it was registered under the act as a 
dealer at the Scioto Livestock Sales Company Stock Yards at 
Chillicothe, Ohio, a stockyard posted as subject to the act (9 CFR 
204.1). Its stockyard at Springfield was posted as subject to the 
act from 1935 to 1942 (9 CFR 204.1; 7 F.R. 943), but thereafter 
has not been subject to the act: 

2. Respondent Fred J. Lobeck is an individual of Winchester, 
Indiana. Some years ago he registered as a market agency to buy 
livestock on commission at the Union Stock Yards, Dayton, Ohio, 
a stockyard posted as subject to the act (9 CFR 204.1), but this 
registration has been inactive since July 1940. He is not registered 
as a dealer. 

3. At various times during the period December 1943 through 
June 1944, at the Scioto Live Stock Sales Company Stock Yards, 
Respondent Springfield Company purchased hogs from the Scioto 
Live Stock Sales Company, operator of the stockyard, for a total 
price of $363,809.43, of which amount $27,831.28 has not been paid 
to the seller. Scioto billed Springfield Company for the hogs, and 
all payments received by Scioto were in the form of checks from 
Springfield Company. 

4. Respondent Springfield Company did not keep a record of 
the various purchases showing the number of hogs in each purchase, 
what was done with them, from whom purchased, etc. When it 
made a payment for one or more loads by its checks to Scioto, the 
seller, it then charged the amount of the check to the account of 
Respondent Lobeck in its records. It kept no account for Scioto 
and no records of orders from Lobeck. 

5. Some of the hogs purchased by Respondent Springfield Com- 
pany were delivered to Respondent Lobeck at the Scioto Live Stock 
Sales Company Stock Yards. 

6. For some of the amounts charged to the Lobeck account, 
Respondent Springfield Company rendered bills to Respondent 
Lobeck, who then paid the billed amounts by his checks to the 
Springfield Company. 

7. Respondent Springfield Company claims that the unpaid 
amount due to Scioto is for hogs which it purchased for Respond- 
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ent Lobeck, which hogs he received but has not paid for, but Lobeck 
claims that he did not order or receive such hogs, and that at the 
time of each transaction he paid Springfield Company for all hogs 
he ordered and received. 

8. There were similar hog purchases at five other stockyards 
in Ohio, handled and recorded similarly by Respondent Spring- 
field Company, and as the result of the purchases at all six stock- 
yards, Springfield Company claims, and Respondent Lobeck denies, 
that Lobeck owes Springfield Company $163,921.71. 

9. As of July 18, 1944, the assets of Respondent Springfield 
Company, in addition to its claim against Respondent Lobeck, 
amounted to $13,072.44. It then had outstanding unpaid checks 
amounting to $164,229.21 more than its bank balances, and other 
liabilities which brought its total liabilities to $176,994.15. Its 
tianancial condition has not materially changed since that time. 

10. As a result of its unpaid checks, a receiver has been ap- 
pointed by an Ohio court for Respondent Springfield Company 
and the Chillicothe Clearing Agency. 

CONCLUSIONS 

We think that in receiving so many hogs from the Springfield 
Company in the posted stockyard at Chillicothe, Lobeck may prop- 
erly be regarded as having acted as a dealer there, although he may 
have ordered and settled for the hogs at the seller’s home office in 
Springfield. There may be some doubt on this, but as he did not 
except to the examiner’s recommendation of an order against him, 
Lobeck should be ordered to cease and desist from operating as a 
dealer at a posted stockyard without complying with the registra- 
tion and bonding requirements of the act. Without more definite 
proof than this record contains, we would not say that his viola- 
tions of these requirements contributed to the nonpayment for hogs, 
and it appears unnecessary to suspend his inactive Dayton regis- 
tration. 

Section 401 of the act requires a registered dealer to keep such 
records as “fully and correctly disclose all transactions involved in 
his business, . . .” Findings 4 and 8 show that the Springfield 
Company certainly failed to do this. Had it complied with the 
law applicable to its business in this respect, the situation may have 
been discovered and remedied before such a large deficit piled up. 
Its records would at least show where and when the losses occurred, 
but as it is, this is left to conjecture. Adequate records would 
probably give considerable support to one side of the dispute as to 
Lobeck’s liability. Respondent should be ordered to keep full 


records. 
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It was charged that the Springfield Company allowed Lobeck 
to purchase livestock in its name. The examiner considered that 
this was true, and that Lobeck purchased hogs in Chillicothe from 
the Scioto Company. We do not so construe the evidence. The 
mention of a commission paid by Lobeck would indicate that the 
Springfield Company made the purchases from Scioto as his agent, 
thus making him the purchaser, but the weight of the evidence 
is that there were two purchases, the Springfield Company buying 
from Scioto for itself, and then selling its own hogs to Lobeck. 
The billings and payments, as well as Lobeck’s testimony, are pretty 
- clear on this. Furthermore, registration as a dealer authorized 
the Springfield Company to buy and sell for itself at Chillicothe, 
but buying on commission for another would have constituted acting 
as a market agency, for which it was not registered, and the com- 
plaint did not charge it with such a violation. Accordingly, we 
do not find or conclude that Lobeck was permitted to use the Spring- 
field Company’s name in making purchases of hogs. The only 
purchases he made were from the Springfield Company and in his 
own name. 

The record gives no information on Lobeck’s assets. So even if 
he had admitted owing $200,000, we could not say he is unable to 
meet his obligations currently. The Springfield Company is in a 
different position. Even if we had determined, which we have not, 
that Lobeck owes it what it claims. the record shows rather clearly 
that Lobeck is not likely to pay it any time soon. It is obvious, 
then, that the Springfield Company is not presently able to meet 
its admitted obligations. In this sense, if not in every sense, it is 
insolvent, and should not be allowed to act as a dealer in good 
standing until it becomes able to meet its current obligations. There- 
fore, as authorized by 7 U.S.C. 204, its registration should be sus- 
pended for six months and until it becomes able to discharge its 
liabilities promptly as they accrue. 


ORDER 

Fred J. Lobeck shall cease and desist from acting as a dealer at a 
stockyard posted as subject to the act unless he is then registered 
and bonded under the act as a dealer at such stockyard. 

The Springfield Live Stock Sales Company shall, so long as it 
maintains an active registration under the act, keep records showing 
the full facts of all transactions in its business, including the name 
of each person or organization from whom it purchases or to whom 
it sells livestock, the time of purchase or sale, kind and quantity 
of livestock, price and amount, time and method of payment, its 





A. D. 991 CHILLICOTHE CLEARING AGENCY 563 


disposition of the livestock, and such other items as are necessary 
to a clear and complete account of the entire transaction, and shall 
cease and desist from acting as a dealer at a posted stockyard 
unless it keeps such records and unless it is then financially able 
to meet its current obligations. 

The registration of the Springfield Live Stock Sales Company 
is suspended for six months, begining on the effective date of this 
order, and thereafter until it shows itself able to discharge all of 
its financial obligations as they accrue. At its request, upon mak- 
ing such a showing, a supplemental order will be issued in this 
proceeding terminating this suspension. 

Copies hereof shall be served on complainant and the two re- 
spondents or their attorneys of record. Except as to service, this 
order shall become effective on the 20th day after this date. 


(A. D. 991) 
In re CHILLICOTHE CLEARING AGENCY. P&S Doc. No. 1677. Decided July 23, 1945. 


Partnership as Respondent—Failure to Clear and Guarantee Payment for 
Trades—Revocation of Registration—Suspension—Cease and 
Desist—Records 


Although complaint issued and service was attempted against individual 
partners, a partnership registered as a market agency is considered as a 
single respondent, and its failure to clear and guarantee payment for trades 
as it purported to do constitute violations of the act warranting revoca- 
tion of its registration, but as authority to revoke is doubtful, it is suffi- 
cient here to suspend its registration for a year, and respondent is ordered 
to cease and desist from acting as a registrant until it discharges its 
obligations and can keep records. 


Mr. Richard F. Roche for complainant. Messrs. Claypool & Jones, of Chillicothe, 
Ohio, for respondent. Mr. C. G. Lane, of Columbus, Ohio, and Mr. John 
C. Durfey, of Springfield, Ohio, for receiver of respondent and of Spring- 
field Live Stock Sales Company. Mr. John T. McGrath, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
vards Act, 1921 (7 U.S.C. 181 et seg.), instituted on November 22, 
1944, by a complaint of the Office of Distribution, now the Office 
of Marketing Services, the complainant. It was alleged that the 
twelve members of a partnership, the Chillicothe Clearing Agency, 
Chillicothe, Ohio, had failed to pay for hogs purchased from the 
Scioto Live Stock Sales Company in the name of the Springfield 
Live Stock Sales Company, a clearee of the partnership, and that 
the partnership was insolvent. The complaint was served by regis- 
tered mail on ten of the partners, but William M. McGinnis and 
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A. P. Cornwell were not served. ‘lwo of the ten served filed in- 
dividual answers, Charles Phalon saying that he was never a 
partner, and B. H. Anderson saying that he had nothing to do 
with the partnership since August 1941. Notwithstanding the fact 
that the complaint was directed against the individuals as twelve 
different respondents, and the attempted service upon each of them, 
we are considering the partnership as the single respondent, as it 
is registered as a unit, filed pleadings and appeared at the hearing 
as such, and as such was put into the hands of a receiver by a 
State court. 

On December 26, 1944, Claypool and Jones, attorneys of Chilli- 
cothe, filed a document in which it is stated that the hogs had 
been sold to Fred J. Lobeck, not to the Springfield Company, and 
that the Springfield Company was merely a collection agent for the 
Scioto Company. Also filed by the same attorneys was a statement 
that neither the Clearing Agency nor the Springtield Company 
was indebted to the Scioto Company, and reference was made to a 
companion proceeding, P&S Docket No, 1653, /n re Springfield 
Live Stock Sales Company and Fred J. Lobeck, in which a decision 
is issued today (4 A.D. 557). 

On February 3, 1945, a hearing was set for February 22 at 
Chillicothe. It was held before Examiner John T. McGrath of 
the Chicago office, Office of the Solicitor, who had been assigned on 
February 19 by the Chicago Regional Attorney. Richard F. Roche 
of the same office appeared for complainant. Claypool and Jones 
appeared for respondent and for its individual partners. C. G. 
Lane, Columbus, Ohio, and John C. Durfey, Springfield, Ohio, 
appeared specially for the receiver of respondent and of the Spring- 
field Company. Complainant introduced in evidence photostatic 
copies of respondent’s application for registration, bond and riders, 
and filed tariffs. Arthur E. Warner, an accountant for complainant, 
testified that when he inquired for respondent’s records, he was told 
it had none. He stated that he examined the books of the Scioto 
Company, which show that in June 1944 the Springfield Company 
owed it a large balance for hogs purchased from it. On cross- 
examination, he said that examination of the Springfield Company’s 
books showed that it charged these hogs to the account of Fred J. 
Lobeck. It was stipulated that invoices on the hogs from the Scioto 
Company were to the Springfield Company, all payments to the 
former were from the latter company, the balance is still unpaid, 
and respondent partnership has no assets. Complainant then rested. 

For respondent, William McGinnis, president of the Scioto Com- 
pany and a partner in respondent, testified to the following. The 
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Springiield Company purchased the hogs from the Scioto Com 


pany for Lobeck. Scioto and Springfield agreed that the latter 
would pay the former, Springfield to be reimbursed by Lobeck. 
Springfield told the witness that it bought for Lobeck on commis- 
sion. Neither Springfield nor respondent owe Scioto for the hogs. 
Lobeck took possession from Scioto and became the owner of the 
hogs trucked away and sent by rail; he took Scioto’s hogs, and was 
liable for them. Scioto charged the hogs to Springfield, expected 
payment from Springfield, “but the hogs were delivered to Lobeck, 
and if Springfield didn’t pay us we certainly would hold Lobeck 
for the payment of these hogs.” Except to sign the bond to clear 
trades, respondent was never in business, had no office, and has 
no assets. 

According to James P. Mattinson, an officer and director of the 
Scioto Company and a partner in respondent, the following are the 
facts. All but a few of Scioto’s hogs were sold to the Springfield 
Company, which purchased them for Lobeck’s account. Those 
taken away by rail were shipped by Lobeck, who ordered Scioto 
to ship to a certain destination, Those sent by truck were taken 
by various truckers hired by Cornwell or under Lobeck’s instrue- 
tions. Lobeck still owes Scioto about $27,000 on the hogs. Neither 
the Springtield Company nor respondent owes Scioto. Respondent 
has no office, never did any business, never had any business dealings 
with the Springfield Company. On Scioto’s books, the hogs and 
the amount due for them are charged to the Springfield Company, 
and all payments were received from the Springfield Company. All 
of the partners in respondent signed the bond. 

(. M. Stevens, another partner in respondent and a stockholder in 
the Springfield Company, testified that he was manager of the 
Monday livestock sales of the Springfield Company and on Mon- 
days he learned from conversations between Lobeck and Cornwell 
that Lobeck wanted all the hogs Cornwell could get. Cornwell 
bought hogs at various markets, he said, and Cornwell’s reports 
showed profits of a five-cent commission on hogs bought for Lobeck. 
The testimony of the witness concerning respondent was that it 
never did any business except to sign the bond, has no office and 
no post office address. and is not indebted to the Seioto Company. 

Lewis J. Holderman, another partner in respondent and vice- 
president of the Scioto Company, testified to the following. Lobeck 
purchased the hogs through Cornwell, who was manager of the 
Springfield Company except on Mondays. Cornwell would order 
the hogs and say where to bill those to go by rail. Those not sent 
by rail were taken by trucks sent by Cornwell. Scioto looks to 





566 PACKERS AND STOCKYARDS ACT, 1921 A. D. 991 


Lobeck, not to the Springtield Company, for payment of the balance 
dlue, because the hogs were “always talked about as Lobeck’s hogs. 
The hogs were invoiced to the Springfield Company, Lobeck 
paid Springheld, and Springtield then paid Scioto. Respondent 
never engaged in business, has no office, owes Scioto nothing. 

Part of the testimony of McGinnis, summarized above, was given 
when he was recalled to the stand after Holderman testified. When 
McGinnis was excused, respondent rested. Complainant then intro- 
duced copies of court orders appointing a receiver for the Spring- 
held Company and extending the receivership to respondent, and 
the hearing closed. 

On April 2, 1945, complainant filed a suggested order, recom- 
mending suspension of respondent’s registration for a year and an 
order that it cease and desist from operating while in default on 
an obligation as clearor. On April 9 respondent suggested dis- 
missal of the proceeding because respondent did not guarantee the 
indebtedness of Lobeck, from whom the balance was due, the Spring- 
field Company being merely a collection agency. In his report, filed 
on May 29, 1945, Examiner McGrath recommended a cease and 
desist order and suspension for six months for failure to pay obliga- 
tions and failure to keep records. Copies of the report were served 
on complainant and respondent on June 4 and 5, 1945. When no 
exceptions were filed within the time allowed, the record was sub- 
mitted to this office, where this decision has been prepared. 

It is apparent that the partners who testified think Lobeck should 
pay the Scioto Company, but their conclusions that neither the 
Springfield Company nor respondent owe Scioto are not justified by 
their descriptions of the transactions. In the purchases described, 
the Scioto Company sold the hogs to the Springfield Company, and 
we so find below. We make no finding as to respondent’s solvency, 
for the record contains no information on the financial conditions 
of the various members of the partnership. 


FINDINGS OF FACT 

1. Respondent is a partnership composed of the following twelve 
partners: James M. Caldwell, James P. Mattinson, Lewis J. Hold- 
erman, Wm. McGinnis, Howard Titus, R. E. Jones, Paul McGinnis, 
Charles Stevens, A. P. Cornwell, John Clendenin, Charles Phalon, 
and B. H. Anderson. 

2. On June 9, 1941, respondent, pursuant to an application filed 
by it, was registered under the act as a market agency to render clear- 
ing services at the Scioto Live Stock Sales Company Stock Yards at 
Chillicothe, Ohio, a stockyard posted as subject to the act (9 CFR 
204.1) and operated by the Scioto Live Stock Sales Company. 





par 
Cor 
8 
Oh: 
Liv 
exte 
inte 


Li V 


R 
for 

it is 
fail 
and 
quat 
act, 

dise 
is de 
to si 
rend 
char 
quat 


A. D. 991 CHILLICOTHE CLEARING AGENCY 


3. On June 9, 1941, respondent filed with the Department of 
Agriculture a bond guaranteeing payment of the purchase price of 
livestock in trades it cleared for the Scioto Live Stock Sales Com- 
pany, the Hocking Valley Live Stock Sales Company, the Hillsboro 
Livestock Sales Company, the Springfield Live Stock Sales Com- 
pany, Muskingum Livestock Market, Inc., Lee Salisbury, and W. F. 
Hennigan. By riders, Salisbury, Hocking Valley, Hillsboro, and 
Muskingum were deleted as clearees, and the amount of the bond 
was changed. 

4. As its tariff filed under the act, respondent filed statements 
that “we clear the business of” the Scioto Live Stock Sales Company 
and the Springfield Live Stock Sales Company, “for which service 
we make no charge.” 

5. From December 1943 through June 1944 the Springfield Live 
Stock Sales Company purchased from the Scioto Live Stock Sales 
Company at the seller’s stockyard approximately $363,809.43 worth 
of hogs, and of the total purchase price the Springfield Company 
paid all except $27,831.28, which amount has not been paid. 

6. Respondent kept no records of trades cleared. 

7. Among the partners in respondent are the president, vice- 
president, and another officer of the Scioto Live Stock Sales Com- 
pany, and two of the managers of the Springfield Live Stock Sales 
Company. 

8. In July 1944 the Court of Common Pleas of Clark County, 
Ohio, appointed George C. Collins as Receiver of the Springfield 
Live Stock Sales Company. Subsequently the receivership was 
extended to include the respondent partnership, upon allegations of 
intervenors that respondent owned and controlled the Springfield 
Live Stock Sales Company. 


CONCLUSIONS 

Respondent has been purporting to clear and guarantee payment 
for the trades of the Springfield Company at the Scioto Yards, and 
it is quite clear that it has been failing to do this. Its continuing 
failures constitute unfair, unreasonable, and deceptive practices, 
and failure to render reasonable stockyard services and keep ade- 
quate records, in violation of sections 304, 307, 312, and 401 of the 
act, for which its registration should be suspended. The situation 
disclosed would warrant revocation of the registration, but as there 
is doubt of our authority to revoke a registration, it is sufficient here 
to suspend for a year and order respondent to cease and desist from 
rendering or purporting to render clearing services until it dis- 
charges its obligations as a clearor and is able to maintain ade- 
quate records. It should be understood that discharging its obli- 
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gation to the Scioto Company means seeing that Scioto’s claim for 
payment for hogs is satisfied. It does not mean merely that Scioto 
agrees to look elsewhere for payment. While Scioto remains un- 
paid, respondent’s obligation remains unfulfilled. 

The testimony of respondent’s witnesses in this proceeding is that 
Lobeck got the hogs and owes for them, but there is strong evidence 
to the contrary in the companion proceeding referred to above. 
However, whether Lobeck owes is immaterial here. If he does, the 
Springiield Company may recover from him, and respondent may 
recover from the Springfield Company, but under its guarantee 
respondent should not postpone payment to the Scioto Company 
until it can collect from someone else. The decision in the other 
proceeding, in which Lobeck was a party and testified, further de- 
scribes the situation involving the purchase of hogs by the Spring- 
field Company. 

ORDER 

The registration of the Chillicothe Clearing Agency is suspended 
for one year, beginning on the effective date of this order. 

The Chillicothe Clearing Agency, its partners, agents, and em- 
ployees shall cease and desist from acting or purporting to act as a 
clearing agency at a posted stockyard unless and until it has paid 


or caused to be paid to the Scioto Live Stock Sales Company the 

balance of the purchase price mentioned in Finding 5, and until it 
| | £ 

is ready and able to keep records showing all transactions involved 


in its business. | 

Copies hereof shall be served on the parties or their counsel of 
record and upon the attorneys who appeared specially at the hear- 
ing. Except as to service, this order shall become effective on the 
20th day after this date. 


(A. D. 992) 


In re THe PeortA Union Srock YARDS Company. P&S Doc. No. 5. Decided 
July 31, 1945. 
Rates and Charges—Temporary Rate Increases 


An extension of temporary increases in prescribed rates, requested by a stock- 
yard operator, recommended by the Office of Marketing Services, and not 
opposed by the Office of Price Administration, is granted. 


*, John S. Griffin for Office of Marketing Services. Mr. C. B. Heinemann, 
Jr., of Washington, D. C., for respondent. Mr. T. Vincent Griffith, Ex- 
aminer. 


Decision by J. B. Hudson, Acting Secretary of Agriculture. 


SUPPLEMENTAL ORDER 
This is a rate proceeding under the Packers and Stockyards Act, 
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1921 (7 U.S.C, 181 et seq.), affecting rates charged by the respondent, 
The Peoria Union Stock Yards Company, operator of the Union 
Stock Yards at Peoria, Illinois. For a statement of the situation 
involved, reference is made to our order of March 14, 1945, 4 A.D. 
165, in which we prescribed rates to be effective for the months of 
April, May, June, and July, 1945. 

On July 18, 1945, respondent filed a petition requesting that the 
provisions of the March order be made effective for the remaining 
five months of 1945. On July 20 the complainant, the Office of Mar- 
keting Services, filed a statement recommending that the requested 
order be issued. On July 25 the examiner certified the matter to this 
office, stating that counsel for the Office of Price Administration had 
advised by telephone that it had no objections to the granting of the 
petition. 

Pursuant to the recommendation of the Office of Marketing Serv- 
ices, respondent is ordered to publish and file a tariff similar to that 
prescribed in our March 1945 order in this proceeding, except that 
the tariff now ordered shall be for the months of August, Septem- 
ber, October, November, and December, 1945, subject to all the con- 
ditions, including reports to be filed, stated in the March order. 

Section 306(c) of the act requires notice of ten days before a 
change in tariff can become effective. This might mean that after 
July 31, when the tariff prescribed by the March order expires, re- 
spondent must apply its old rates until ten days after it has filed 
and published the tariff here authorized. However, to avoid the 
necessity of applying a different schedule of rates for just a few 
days, the new tariff may be made effective on August 1 if filed and 
published by that date. If respondent requests and complainant 
recommends a future change, the matter should be presented to us 
so far in advance that it will not be necessary to waive the notice 
requirements of the act. 

Copies hereof shall be served on complainant, respondent, and the 
Office of Price Administration, or their counsel of record. 


(A. D. 993) 


In re St. JosepH Stock YAarps Company. P&S Doc. No. 298. Decided July 
31, 1945. 


Supplemental Order—Rates and Charges—Petition for Reinstatement of Rates 


Pursuant to the recommendation of the Office of Marketing Services, re- 
spondent is ordered to publish and file such amendments to its tariff now 
on file as will restore the rates effective on December 27, 1944, such 
amendments to provide that they shall become effective in less than ten 
days after such publication and filing, but until such amendments become 
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effective, the tariff now on file shall remain in effect, and, accordingly, 
the effect of the order of June 24, 1942, as modified, is continued through 
January 1946, after which time the provisions of the 1934, 1936, and 1938 
orders shall be in effect, and if the parties do not want the 1938 rates to 
become applicable on February 1, 1946, with the attendant necessity of 
prior filing and publication of tariff amendments, they are advised to 
present their request in time for consideration before the last few days 
of January. 


. John B. Poindexter for Office of Marketing Services. Messrs. Tocker, 
Todd, Donoho and Dillon, of Washington, D. C., for respondent. Mr. John 
J. Curry, Examiner. 


Decision by J. B. Hudson, Acting Secretary of Agriculture. 


SUPPLEMENTAL ORDER 

This is a rate proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seq.), affecting rates charged by the respondent, 
St. Joseph Stock Yards Company, at its stockyard at South St. 
Joseph, Missouri. As the result of a stipulation between the parties, 
an order of June 24, 1942, 1 A.D. 441, suspended the provisions of 
rate orders issued in 1934, 1936, and 1938 until June 1, 1948, and 
prescribed yardage charges for that period. The effect of this order 
was extended to June 1, 1944, by an order issued on June 1, 1948, 
2 A.D. 149, and through December 1944 by an order issued on May 
27, 1944, 3 A.D. 403. On December 28, 1944, it was extended through 
July 1945, except that the prescribed charge for calves received by 
truck was reduced from 31 cents to 30 cents, and the margin over 
the cost of corn, which was then 55 cents per bushel, was reduced to 
38 cents. 3. A.D. 1076. Reference is made to the orders cited for 
further details. 

By a petition dated and filed on July 19, 1945, respondent asked 
that the rates effective before the reductions of December 1944 be 
reinstated, effective August 1, 1945. On July 26 the Office of Mar- 
keting Services, the complainant, answered the petition, stating that 
the estimated yield of the requested rates would give respondent a 
return of 5.3 percent after taxes, and recommending that the peti- 
tion be granted. On the same day John J. Curry, assigned as exam- 
iner the previous day by an Associate Solicitor, certified the matter 
to this office. 

Pursuant to the recommendation of the Office of Marketing Serv- 
ices, respondent is ordered to publish and file, within twenty days 
after this date, in accordance with the act and regulations there- 
under, such amendments to its tariff now on file as will restore the 
rates effective on December 27, 1944, such amendments to provide 
that they shall become effective not less than ten days after such 


publication and filing. Until such amendments become effective, the 
tariff now on file shall remain in effect. 
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From respondent’s petition and complainant’s answer, it would 
appear that the rates requested were to replace those prescribed in 
the basic rate orders of 1934, 1936, and 1938. Neither party ‘men- 
tions a further suspension of these orders, which are now suspended 
only through this month. We would not like to replace the basic 
orders permanently without more investigation than we could make 
before the end of this month, by which time action must be taken if 
they are not to return to full effect on August 1. Because of the 
lack of time, we are assuming, without formerly referring the mat- 
ter back to the parties, that they contemplate not a full replacement 
but only a further suspension of the basic orders. Accordingly, the 
effect of the order of June 24, 1942, as modified, is continued through 
January 1946, after which time the provisions of the 1934, 1936, 
and 1938 orders shall be in effect, unless otherwise ordered before 
then. The provisions of the preceding paragraph are not to be con- 
strued as modifying the basic orders, and are applicable only during 
suspension of those orders. 

We said in our December 1944 order that a petition for further 
suspension should be filed by July 1, 1945. Our purpose was to 
prevent a last minute rush to get something through, as had occurred 
so often in this and similar proceedings. Had respondent not ignored 
this, perhaps the uncertainty mentioned above could have been clari- 
fied and respondent would have been able to give the notice required 
by the act in time to have its tariff amendments become effective by 
August 1. If the parties do not want the 1938 rates to become appli- 
cable on February 1, 1946, with the attendant. necessity of prior filing 
and publication of tariff amendments, they are advised to present 
their request in time for consideration before the last few days of 


January. 


(A. D. 994) 


BATTISTINI Bros. v. SENTER Bros., INC., AND/oR C. COMELLA, INC. PACA Doc. 
No. 4390. Decided July 5, 1945. 


Rolling Acceptance Final Basis of Sale—Unlawful Rejection of Shipment— 
Implied Warranty—Damages 


A contract providing for a rolling acceptance final does not include an im- 
plied warranty of suitable shipping condition, and does not permit rejec- 
tion by the buyer, but allows recourse for damages for the seller’s breach 
of specifications expressed in the contract. Reparation ordered against 


one of the respondents. 
“Rolling Acceptance’—Meaning of Term 


“Rolling acceptance” as a term of a contract means that the buyer may not 
reject for breach of warranty but is limited to damages from the seller. 
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Warranty—Specification U. S. No. 1 at Shipping Point 


The specification “U. S. No. 1 at shipping point’ is met if fruit was U. §, 
No. 1 at shipping point even though of a lower grade on arrival because 
of decay. 


Evidence—Burden of Proof as to Claim of New Agreement 


A party claiming a new agreement superseding the original contract of sale 
has the burden of proving such new agreement. 


Insufficience of Evidence as to Value of Commodity on Arrival—Damages 


Where seven days elapsed between arrival of fresh prunes, and their resale, 
during which time decay progressed, the price received at the sale is in- 
sufficient evidence of the value of the fruit on arrival. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Edgert ¢ 
Edgert, of Cleveland, Ohio, for respondent C. Comella, Inc. Senter Bros., 
Inc., of New York, New York, pro se. Mr. Julius C. Krause, Examiner. 

Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 

PRELIMINARY STATEMENT 
Formal complaint was filed herein by the complainant, Battistini 

Bros., on February 26, 1944, against the respondents, Senter Bros., 

Inc., and C. Comella, Inc., pursuant to the Perishable Agricultural 

Commodities Act of 19380 (7 U.S.C., 1940 ed., $ 499a et seq.). Repa- 

ration is requested against the respondents to the extent of their 

respective liability for loss in the amount of $1.004.84 allegedly sus- 
tained by the complainant in connection with a shipment of fresh 
prunes in September 1943. Copies of the complaint and of the report 
of investigation were served on respondent Senter Bros., Inc., on 

July 3, 1944, and on respondent C. Comella, Inc., on July 5, 1944. 

A copy of the report of investigation was served on the complainant 

on July 3, 1944. Both respondents thereafter filed answers. All 


parties having waived an oral hearing, the issues are decided under 


the shortened procedure. 

The dispute herein relates to transactions concerning a car of 
fresh prunes hereinafter referred to as car PFE 24978. It is alleged 
that complainant purchased said car from respondent Senter Bros., 
Inc., on or about September 8, 1943; that the basis of the sale was 
“U.S. No. 1 at shipping point. Car shipped from Oregon 9/2/43. 
PURCHASED ROLLING ACCEPTANCE FINAL.”; and that 
on September 11, 1943, complainant resold the car to respondent 
C. Comella, Inc. The latter sale was confirmed by telegram dated 
September 11, 1943, from complainant to respondent C. Comella, 
Inc., reading in part “also pacific 24973 prunes shipped from salem 
oregon second contains 867 half bushels usone . . . rolling accept- 
ence...” 

After necessary diversions in connection with the above sales, the 
car arrived in Cleveland, Ohio, the place of business of the re- 
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spondent, C. Comella, Inc., on September 16, 1943. Federal inspec- 
tion on arrival showed 1 to 20 percent, average 6 percent decay, con- 
sisting of Brown Rot and some Blue Mold Rot. An earlier official 
inspection which had been made at shipping point on September 2, 
1943, showed the prunes to have been U. S. 1 with no decay noted 
at that time. 

Immediately after the inspection on September 16, 1943, respond- 
ent C. Comella, Inc., notified complainant that it was rejecting the 
prunes because of decay due to field disease and for other reasons. 
Complainant in turn advised C. Comella, Inc., that it had no right 
to reject the car since it had been sold on a “rolling acceptance” 
basis. On September 18 complainant submitted an informal com- 
plaint to the War Food Administration, claiming that respondent 
(. Comella, Inc., was improperly rejecting the shipment. The Ad- 
ministration telegraphed the respondent, C. Comella, Inc., on the 
same day regarding the rights and liabilities of the parties in a 
“rolling acceptance” sale, indicating that the consignee generally 
had no right of rejection but was limited to an action for damages. 
However, respondent C, Comella, Inc., and complainant continued 
the dispute by exchange of telegrams and telephone conversations 
until September 22, 1943, when complainant released the car to re- 
spondent C. Comella, Inc. This respondent unleaded the prunes on 
and between September 22 and October 1, 1943, and disposed of them 
for $2,742 with the exception of 62 baskets which were abandoned 
to the railroad because of breakage in transit. Freight, ice, and 
demurrage amounted to $595.64, leaving net proceeds of $2,146.36 
which C. Comella, Inc., remitted to complainant on October 5, 1948. 
The car originally was sold to respondent C. Comella, Ine., for 
$3,151.20; and complainant claims damages for the difference of 
$1,004.84. 

Respondent C. Comella, Inc., claims that the dispute referred to 
above resulted in a new oral agreement on or about September 22, 
1943, whereby this respondent was to dispose of the fruit, and ac- 
count to complainant for the proceeds thereof, in full satisfaction 
of any liability under the original contract. This claim, and the 
complainant’s denial thereof, together with the evidence relating 
thereto, are discussed subsequently in greater detail. 


As to respondent Senter Bros., Inc., complainant claims that car 
PFE 24973 moved from shipping point in Oregon on September 3, 
1M42, although it was represented to have been shipped on Septem- 
ber 2, 1943. In addition, complainant claims that the prunes were 
hot in suitable shipping condition at shipping point due to latent 


field disease which developed during transit. 
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It is undisputed that complainant filed a claim against the carrier 
for damage in transit to 62 baskets of prunes. This claim was al- 
lowed by the carrier in the amount of $212.04. Complainant appears 
to have filed the claim for the “account of whom it may concern.” 
The record does not disclose whether any of the parties has received 
such payment from the carrier. 


FINDINGS OF FACT 

1. Complainant is a partnership consisting: of Louis Kaufman, 

George Mahoney, and W. A. Hill, whose post office address is 102 
South Water Market, Chicago §, Illinois. 
' 2. Respondent Senter Bros., Inc., is a corporation whose post 
office address is Washington and Jay Streets, New York City, New 
York. It was licensed under the act at the time of the transactions 
herein involved. 

3. Respondent C. Comella, Inc., is a corporation whose post office 
address is 2629 East Fortieth Street, Cleveland, Ohio. It was li- 

censed under the act at the time of the transactions herein involved. 

4. On September 2, 1943, car PIE 24973 containing fresh prunes 
was loaded at shipping point in Oregon. Inspection at that time 
showed the prunes to be U. S. No. 1 with no decay noted. 

5. The bill of lading of car PFE 24973 was signed at 3:15 p.m. 
on September 2, 1943. Loading started at 11:00 a.m. and finished at 
9:00 p.m. on September 2, 1943, which was too late for a train of 
that day. The car was pulled from the loading plant at 1:00 a.m. 
on September 3, 1943, and after local re-icings left Salem, Oregon, 
on September 3, 1948, on the 10:35 p.m. train. 

6. Respondent Senter Bros., Inc., through its agent, S. H. Becker 
Company, sold car PFE 24973 to complainant on September 8, 1943. 
The sale price was $3.50 per half-bushel f.o.b. plus precooling charge 
of $30.00, or a total of $3,064.50. It was sold as “U.S. No. 1 at ship- 
ping point. Car shipped from Oregon 9/2/43. PURCHASED 
ROLLING ACCEPTANCE FINAL.” On the same date the car 
was diverted open to complainant at Chicago, Illinois. 

7. On September 11, 1943, complainant sold car PFE 24973 to 
respondent C. Comella, Inc., the terms being “shipped from Salem, 
Oregon, second... U.S. No. 1... cost $3.60 f.o.b. shipping point, 
plus $30.00 precooling, net rolling acceptance.” On this basis the 
total sale price to respondent C. Comella, Inc., was $3,151.20 f.o.b. 
shipping point. 

8. On September 11, 1948, car PFE 24973 was diverted by com- 
plainant to Cleveland, Ohio, “Advise C. Comella, Inc.” 

9. On September 16, 1943, car PFE 24973 arrived at Cleveland, 
Ohio. Federal inspection revealed 1 to 20 percent, average 6 per- 
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cent decay, mostly Brown Rot, some Blue Mold Rot, all stages. The 
prunes did not grade U.S. No. 1 on arrival solely because of decay. 

10. Brown Rot is of field and orchard origin and may develop 
rapidly in transit although not evident on inspection at time of 
shipment. : 

11. A dispute arose between complainant and respondent C. 
Comella, Inc., as to whether this respondent might reject said car 
and as to the respective rights of the parties. 

12. On or about September 22, 1942, complainant orally agreed 
to release the car to respondent C. Comella, Inc., and respondent 
C. Comella, Inc., orally agreed to sell it to best advantage. The car 
was released by complainant to this respondent on or about Sep- 
tember 23, 1943. 

18. Respondent sold said carload of prunes for $2,742.00 and 
after deducting proper disbursements and charges fully accounted 
and remitted to complainant the net proceeds thereof, amounting to 
$2,146.36, which represented proceeds derived from sale of the prunes 
from car PFE 24973 except for 62 baskets of prunes which were 
abandoned to the carrier because of breakage in transit. 

14. Complainant filed a claim with the carrier for breakage to 
62 baskets of prunes. Such claim was allowed in the amount of 
$212.04. The claim was filed for the account of whom it may concern. 


15. The complaint herein was filed on February 26, 1944, which 
was within 9 months after complainant’s alleged cause of action 
accrued. 


CONCLUSIONS 

The sale to the respondent, C. Comella, Inc., was on a “rolling 
acceptance” basis. Section 46.24(s) of PACA Regulations (7 CFR, 
Cum. Supp., § 46.24(s) ) expressly provides that the buyer, under such 
a contract, may not reject, but is limited to the recovery of damages 
from the seller. Therefore, respondent C. Comella, Inc., breached 
such contract when it rejected the shipment. 

However, respondent C. Comella, Inc., claims that on September 
22, 1943, a new oral agreement was made whereby complainant was 
to release the car to it and it was to sell the fruit and account to the 
complainant for the proceeds in full satisfaction of all claims under 
the original contract. Complainant denies that the oral agreement 
included the latter provision and claims that the shipment was re- 
leased to Comella for sale for the sole purpose of having someone 
salvage the prunes so as to prevent a total loss, 

The only documentary evidence submitted with respect to such 
oral agreement consists of letters written by respondent C. Comella, 
Inc., on and after September 22, 1943. The first of these is dated 
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September 22, 1943, the date of the alleged oral agreement. It reads 
as follows: 


“This will confirm our telephone conversation of this morning regard- 
ing car prunes now on track in dispute. You are to release the car to us 
and we are to sell same realizing all that we possible can, and make 
accounting to you as soon as possible. 

“I am sure that that this is the wise thing to do, as we advised you over 
the phone we have two or three real hot commodities, which we can have 
these prunes ride along with so that I am sure we can realize much more 
than had the railroad been allowed to dispose of the car through their 
salvage connections, which frankly been murder. 

“Needless to say we are sorry that this dispute came up, but we naturally 
felt our stand was justified otherwise we would not have taken same, 
Under the circumstances you can feel assured we are going to put forth 
a special effort to realize all that we possibly can for this car.” 


No reply to this letter is in the record. On October 5, 1943, after 
selling the prunes the respondent, C. Comella, Inc., wrote complain- 
ant as follows: 

“Referring to the above car of prunes, we are enclosing you account 
sales, which we hope under the circumstances are satisfactory. The great 
mistake on this car was that it was left on track too long, and the prunes 
in the baskets under the top layer became badly decayed. 

“You will note that we are not charging you any cartage or commission. 

“You will note the car was badly shifted in one end which did not do 
the prunes any good. This was noted by the Government inspection. There 
was sixty-two baskets so badly damaged that we abandoned them to the 
railroad, so that you will be entitled to file a claim for the full amount 
on this 62, and do to this shift I think you are entitled to a claim on the 
entire car. 

“If we can be of any assistance in the handling of this claim on this 
car do not hesitate to call upon us.” 


The enclosure referred to in the letter of October 5, 1943, is a state- 
ment on ©. Comella, Inc., stationery stating that the prunes were 
“Sold for Account of Battistini Bros.” and showing net proceeds 
of $2,146.36. 

Respondent C. Comella, Inc., had the burden of proving that the 
oral agreement of September 22, 1943, included an agreement to 
release and discharge it from obligation under the original contract. 
Although it was careful enough to write complainant confirming an 
oral agreement on September 22, 1943, it significantly failed to state 
specifically that it was to be released and discharged of any obliga- 
tion under the original contract or that such original contract was 
to be canceled by mutual agreement. Likewise, the letter and state- 
ment of October 5, 1943, do not include any such specific language. 
Each of these documents is as consistent with complainant’s claim, 
i.e., that the oral agreement was only a means of salvaging the fruit 
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for the benefit of all concerned, as it is with the claim of respondent 
C. Comella, Inc. In the circumstances, respondent C. Comella, Inc., 
has failed to meet its burden of proof and must be held liable for 
damages resulting from its breach of the original contract. 

Complainant should be awarded reparation against respondent C. 
Comella, Inc., for the unpaid balance of the purchase price, namely, 
$1.004.84, 

The sale by respondent Senter Bros., Inc., to the complainant was 
“a rolling acceptance final” sale. This has been held to be substan- 
tially equivalent to an “f.o.b. acceptance final” sale. Schoenberg 
Price & Company v. Lewis PD, Goldstein Fruit & Produce Corpora- 
tion, 2 A.D. 772, 775. Such a contract does not include an implied 
warranty of suitable shipping condition. It does not permit rejec- 
tion by the buyer but it may permit recourse for damages for the 
seller’s breach of specifications stated in the contract. D). B. Bruno 
& Co., Ine. v. S. Goldsamt, Inc., 1 A.D. 605. Two such specifications 
appear in this contract. They are (1) “U.S. No. 1 at shipping point” 
and (2) “ear shipped from Oregon 9/2/43.” 

The evidence shows that the decay which resulted in the lower 
erading at destination was due to a latent disease of orchard origin 
which developed during transit. There is no showing that the disease 
had. resulted in damage to, or decay of, the fruit at the shipping 
point so as to bring it below U. S. No. 1 in grade at that time. On 
the contrary, a Federal inspection made at shipping point showed 
the fruit to be U. S. No. 1 and revealed no decay. Since the fruit 
evidently did grade “U. S. No. 1 at shipping point” the first such 
speciication was met by respondent Senter Bros. 

Although the specification “car shipped from Oregon 9/2/43” was 
not met in that the fruit did not move from loading point until Sep- 
tember 3, 1943, there is no showing that the delay, which at most 
amounted to one day, was the proximate cause of any damage to the 
complainant. Moreover, the record contains no evidence from which 
the amount of any such damage could be ascertained. There is not 
even sufficient evidence to show the actual value of the fruit on 
arrival or within a reasonable time after arrival. At least seven days 
elapsed between arrival of the fruit and its resale. As shown supra 
this delay was due to a controversy between the complainant and the 
other respondent and was not attributable to respondent Senter Bros., 
Inc. Since decay undoubtedly continued to develop during this 
period of delay the resale price cannot be considered as fairly repre- 
sentative of the value of the fruit on its arrival seven days earlier, 

Complainant having failed to establish a sufficient cause of action 
against respondent Senter Bros., Inc., reparation must be denied as 
to this respondent. The facts should be published. 
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ORDER 
Within 30 days from the date of this decision the respondent, C. 
Comella, Inc., shall pay to complainant as reparation $1,004.84 with 
interest thereon at 5 percent per annum from September 16, 1948, 
until paid. 
The complaint is dismissed as against the respondent, Senter Bros., 


Ine. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 
“to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 995) 


Unitep Fruit & Propuce Co. v. MAILLoUX Fruir & Propuce Company, INC., 
AND/OR WESTERN VEGETABLE DisTripuTORS. PACA Doc. No. 4424. Decided 


July 10, 1945. 
Failure to Disclose Important Information as Constituting Violation of Act 


Where seller withheld from buyer the fact that cauliflower was not freshly 
loaded at apparent shipping point but had actually been loaded at a distant 
point several days earlier, such failure to disclose important information 
constitutes a violation of the act, and reparation is awarded to the buyer. 


Failure to Deliver for Reasonable Cause 


Seller’s failure to deliver U. S. 1 cauliflower, as warranted, was not without 
reasonable cause under the act, where seller relied on official shipping 
point inspection certificate grading the cauliflower as U. S. 1, even though 
later appeal inspection reversed the shipping point inspection. 


Inference of Lack of Suitable Shipping Condition 


Where cauliflower arrived in poor condition without showing unusual delay 
in transit it may be inferred that it was not in suitable shipping con- 
dition when sold five days earlier, and buyer is entitled to reparation 


for damages. 
Diversion by Buyer of Commodity as Constituting Acceptance 


Diversion by the buyer of cauliflower in transit constituted acceptance by him 
since he thereby exercised dominion over the cauliflower. 


Measure of Damages for Breach of Warranty 


Resale commissions and inspection fees held not to be proper items of dam- 
ages allowable to buyer who accepted cauliflower and claimed damages 
due to breach of warranty as to grade and quality. 


Damages by Way of Defense of Recoupment 


In reparation proceedings against buyer for unpaid balance of contract price 
buyer properly asserted damages by way of defense of recoupment for 
breach of seller’s warranty as to grade and quality, and seller’s claim for 
reparation is denied. 

Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. R. W. Gudgeon, 
of Chicago, Illinois, for respondent Mailloux Fruit & Produce Co., Ine. 
Western Vegetable Distributors, of Denver, Colorado, pro se. Mr. Julius 
C. Krause, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

A formal complaint was filed herein on July 7, 1944, by the com- 
plainant, United Fruit & Produce Co., against the above-named 
respondents pursuant to the Perishable Agricultural Commodities 
Act of 1930, as amended (7 U.S.C., 1940 ed., 499a e¢ seg.). Repara- 
tion is requested against the respondents to the extent of their re- 
spective liabilities for damages in the amount of $488.49 allegedly 
sustained by the complainant in connection with a shipment of 
cauliflower in August 1943. Copies of the complaint and of the 
report of investigation were served on respondent Mailloux Fruit 
& Produce Company, Inc., on November 13, 1944, and upon re- 
spondent Western Vegetable Distributors on November 14, 1944. 
A copy of the report of investigation was served on the complainant 
on November 13, 1944. Both respondents thereafter filed answers. 
Since the amount in dispute is less than $500, evidence was re- 
ceived under the shortened procedure as provided in the rules of 
practice pertaining to reparation proceedings. 

Complainant alleges that on or about August 18, 1943, it bought 
from respondent Western Vegetable Distributors (hereinafter re- 
ferred to as “Western”), through Brown & Loe, brokers, a carload 
of U. S. No. 1 Colorado cauliflower at $1.40 per crate f.o.b. ship- 
ping point, plus top ice of $60.00, or a total of $732.00 for the 
purchase. The car was designated as ART 17343 and was stated 
to have been shipped out of Colorado August 18, 1943. It claims 
that the car actually was shipped from La Jara, Colorado, on Au- 
gust 14, 1943. A brokers’ standard memorandum of sale containing 
the contract provisions was sent to Western and to complainant by 
Brown & Loe on August 18, 1943. 

Complainant further alleges that on August 20, 1943, through its 
agent, S. H. Becker & Co. (hereinafter referred to as “Becker”), 
it sold car ART 17543 to respondent Mailloux Fruit & Produce 
Company, Inc., of Chicago (hereinafter referred to as “Mailloux”) 
at $1.50 per crate f.o.b., plus top ice, or a total sales price of $780.00; 
that when the shipment arrived in Chicago, Mailloux refused to 
pay for it, contending that the cauliflower was of:a kind, quality, 
and condition inferior to that called for in the contract; that Mail- 
loux resold it for complainant’s account without authority and that 
it thereafter tendered the sum of $291.51 to the complainant as the net 
proceeds of the sale, which tender was at first refused but was later 
accepted without prejudice to complainant’s rights. Complainant 
now claims damages in the amount of $488.49 against the respond- 
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ents, such amount being the differ.nce between the contract price 
to Mailloux and the amount received from Mailloux. As against 
Mailloux, it also contends that a resale commission of $58.29 paid to 
Lino-Meyer-Polk Co. (hereinafter referred to as “Lino”), and in- 
_spection fees of $5.75, were improperly charged as expenses by 
Mailloux in arriving at the net proceeds figure of $291.51. 

Respondent Western claims that in representing and warranting 
the cauliflower to be U. S. No. 1, it relied on a certificate of in- 
spection issued jointly by the State of Colorado and the United 
States Department of Agriculture inspection services at La Jara, 
. Colorado, the shipping point, on August 14, 1943. With reference 
to complainant’s claim that the shipping date was misrepresented as 
August 18, it asserts that although the broker’s confirmation shows 
the car to have been out of Denver on August 18, it was under- 
stood that it was mountain cauliflower, originating about 250 miles 
from Denver. 

Respondent Mailloux admits the purchase from complainant but 
alleges that on August 21, 1943, the car was diverted by it to Lino 
at Chicago, Illinois, under a joint venture agreement between Mail- 
loux and Lino and that when the car arrived in Chicago on August 
23, 19483, it was examined by Lino and found to be in poor condi- 
tion. It claims that it notified Becker (complainant’s agent) that 
the cauliflower had arrived in bad condition, that it was requesting 
government inspection and selling for “best advantage,” and that 
the shipper was to be advised that the cauliflower was being sold for 
shipper’s account. It further alleged that an inspection by the 
United States Department of Agriculture was requested; that on 
August 24, 1943, an appeal inspection certificate was issued which 
reversed the shipping point certification of U. S. 1 as to grade; 
that on August 25, it advised Becker that the shipping point in- 
spection had been reversed and that it was rejecting and selling for 
shipper’s account; that the cauliflower was sold through Lino, 
which remitted $291.51 to Mailloux as the net proceeds; and that this 
amount was ultimately accepted by complainant without prejudice. 
Mailloux justifies the allowance of a sales commission to Lino on the 
ground that it had no facilities for resale and that Lino, which 
had such facilities, was merely acting as a commission merchant 
as to this transaction. 

FINDINGS OF FACT 

1. The complainant is a partnership, consisting of Abe Fine, 
Harry Fine and Louis Lerner, doing business as United Fruit & 
Produce Co.. whose business address is 1013 North Third Street. 
St. Louis, Missouri. 
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2. The respondent Western Vegetable Distributors is a partner- 
ship consisting of Elmer Hartner and Calvin W. Kunz, copartners, 
and its business address is Suite 1-2-3, Office Building, Wazee 
Market, Denver, Colorado. 

3. The respondent Mailloux Fruit & Produce Company, Inc., 
is a corporation whose business address is 1425 South Racine Ave- 
nue, Chicago, Illinois. 

4, During all the times mentioned in the complaint, both re- 
spondents were licensed under the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

5. Car ART 17343, of cauliflower, was loaded at La Jara, 
Colorado, on August 14, 1948. It was inspected jointly by the 
Colorado and U. S. Department of Agriculture inspection services 
on August 14 and a certificate was issued to respondent Western 
which graded the cauliflower as U. S. No. 1. 

6. Car ART 17343 left La Jara, Colorado, at 1:05 a.m. on 
August 16, 1943, and arrived at Denver, Colorado, on August 17. 
On August 18 it was sold by Western, through its agent, Brown 
& Loe, to the complainant. The contract of sale called for one 
carload U. S. 1 Colorado cauliflower, “Shipment from Colorado,” 
“Time of shipment—Out of Denver Colo 8/18/48,” at $1.40 per crate 
FOB shipping point, plus top ice. Car ART 17343 left Denver for 
St. Louis, Missouri, on August 18. 

7. On August 20, 1948, the cauliflower was sold by complainant, 
through its agent, S. H. Becker Co., to respondent Mailloux. The 
contract called for a rolling car, shipped from Colorado 8/18/43, 
of 480 crates U. S. No. 1 cauliflower, FOB, at $1.50 per crate, plus 
top ice, or a total of $780. The car was promptly diverted to 
Mailloux at Chicago. 

8 On August 21, Mailloux diverted the car to Lino in accord- 
ance with a joint venture agreement with respect to this car. The 
car arrived in Chicago on August 23 and Lino immediately started 
to unload it. An inspection by Standard Inspection Service, Inc., 
at 6:00 a.m. that day showed the cauliflower to be in poor condition. 
Mailloux promptly notified Becker by telegram reading in part 
.* * * IN ORDER EXPEDITE LOSS IN FACE STRONG 
MARKET WE SELLING BEST ADVANTAGE SECURING 
GOVERNMENT INSPECTION PLEASE ADVISE SHIPPER 
HANDLING HIS ACCOUNT.” Becker immediately sent Mailloux 
an answering wire reading in part “* * * CAR WAS ACCEPTED 
BY YOU AS YOUR OWN YOU NOT HANDLING CAR FOR 
SHIPPERS ACCOUNT.” 

9 On August 23, a U. S. Department of Agriculture inspection 
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was made which was restricted to condition only at the request of 
Lino. This showed about 25 percent of heads with jacket leaves 
turning yellow to yellow. On August 24, a U. S. Department of 
Agriculture appeal inspection was made and a certificate was issued 
reversing the shipping point inspection of August 14 as to grade, 
and stating that the cauliflower failed to grade U. S. No. 1 because 
of grade defects in excess of the tolerance. 

10. On August 25, Mailloux telegraphed Becker stating that the 
shipping point inspection had been reversed and that it was rejecting 
since the car did not grade U. S. 1. 

11. The cauliflower was promptly sold through Lino for a gross 
price of $582.85. After deducting various charges, including $5.75 
for inspection fees and a $58.29 sales commission to Lino, a balance 
of $291.51 remained which was remitted by Mailloux to complainant 
without prejudice to complainant’s rights herein. 

12. Lino sold the cauliflower in small lots in its capacity as a 
commission merchant and not under the joint venture agreement 
with Mailloux. 

13. An informal complaint was filed by complainant on Novem- 
ber 4, 1943, which was within nine months after its alleged claim 
accrued. 

CONCLUSIONS 

Although respondent Western failed to deliver U. S. No. 1 cauli- 
flower, as provided in its contract with the complainant, its failure 
to do so was not without reasonable cause under section 2(2) of 
the Perishable Agricultural Commodities Act. In the absence of a 
showing of knowledge of the actual grade of the cauliflower, it 
was justified in relying on the official inspection at shipping point. 
W. J. Engel Co. v. Bushman, 2 A.D. 574, 577; Bigler v. Broback 
(PACA Docket No. 3016, S. 2042). 

However, the evidence shows that respondent Western withheld 
from the complainant the important fact that car ART 17348 was 
not freshly loaded at Denver on August 18 but actually had been 
loaded at La Jara at least four days earlier. While Western con- 
tends it was understood that the cauliflower was mountain cauli- 
flower and that complainant must have known it originated at a 
distant point, the evidence does not show such an understanding. 
This failure to disclose important information was a violation of 
section 2(4) of the act. Central Wholesale Co. v. The Charles 
Abbate Co., 8 A.D. 285, 287. Moreover, the condition of the cauli- 
flower on arrival at Chicago on August 23 was such as to indicate 
strongly that it was not in suitable shipping condition when it was 
sold by Western on August 18. See Mailloux Fruit & Produce 
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Company, Ine. v. Wesco Foods Company, 3 A.D. 811, 818, and 
Anonymous, 4 A.D. 108, 118, The complainant is entitled to repara- 
tion against Western on either ground. 

The evidence shows an acceptance rather than a rejection by 
Mailloux, if only because it diverted the cauliflower to Lino and 
thereby exercised dominion over it. However, this does not pre- 
clude Mailloux from asserting damages due to abnormal deteriora- 
tion of the cauliflower. Such damages are computed as the differ- 
ence between the purchase price and the actual value of the cauli- 
flower as delivered and may be claimed by way of a defense of 
recoupment. 

The record shows that the resale through Lino was prompt and 
prudent. ‘The proper net proceeds of such a sale establish the actual 
value of the merchandise where no other evidence is offered to the 
contrary. However, in arriving at the sum of $291.51 as the net 
proceeds of the resale Mailloux claimed credit for a commission of 
$58.29 paid to Lino and for inspection fees of $5.75. ‘This commis- 
sion was an improper charge. Biagi Fruit and Produce Company, 
Inc, v. Steel.City Fruit Co., Inc. (PACA Docket No. 2508, S. 1603). 
The inspection fees of $5.75 likewise were an improper charge since 
they merely represented part of the cost of obtaining evidence. 
Cohen v. Millsboro Feed Co. (PACA Docket No. 2494, S. 1689). 
Mailloux owes complainant the sum of $64.04, represented by these 
two items, and reparation should be awarded accordingly against 
Mailloux. 

Complainant should be awarded reparation against the respondent 
Mailloux in the amount of $64.04, and against the respondent West- 
ern in the amount of $424.45 and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent Mail- 
loux Fruit & Produce Company, Inc., shall pay $64.04, and re- 
spondent Western Vegetable Distributors shall pay $424.45 to com- 
plainant as reparation, together with interest on each such amount 
at the rate of 5 percent per annum from August 23, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by. registered mai] 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 
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(A. D. 996) 
PACA Doc. No. 4488.* Decided July 10, 1945. 


Dismissal—Settlement Between Parties 


Since the parties have satisfactorily settled the claim involving reparation, 
the proceeding is dismissed. 


Mr. E. M. Johnson, of Sacramento, California, for complainant. Messrs. Edgert 
é Edgert, of Cleveland, Ohio, for respondent. Mr. Raymond L. Dillman, 
Examiner. 

Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 

DISMISSAL OF PROCEEDING 
Complainant filed a complaint against respondent under the Per- 
ishable Agricultural Commodities Act, 1920 (7 U.S.C. 1940 ed. 499a 
et seq.). Respondent answered the complaint. Thereafter complain- 
ant in a letter dated June 22, 1945, stated that the matters in issue 
had been compromised and settled. In view of the settlement by the 
parties, the proceeding is dismissed. 


(A. D. 997) 


V. FAMULARO & Sons v. QUALITY PouLttTryY & EGG Company. PACA Doc. No. 
4479. Decided July 12, 1945. 


Breach of Warranty—Failure to Deliver in Accordance With Terms of 
Contract—Default 


Where respondent guaranteed “every pineapple in this refrigerated car to 
be in perfect condition,’ and extended this warranty to time of arrival 
at destination, and the pineapples arrived in an automobile car not equipped 
for icing and were condemned by the Health Department, complainant is 
entitled to an award of reparation, since respondent’s failure to deliver 
the commodity in accordance with the terms of the contract was in viola- 
tion of the act, and respondent failed to answer the complaint. 


F. O. B. Without Recourse Sale As Not Relieving Seller of Duties 
Imposed by Contract 


Even if a sale is made f.o.b. without recourse, a duty rests upon the seller to 
faithfully perform the conditions required of him by the contract. 


Mr. Harold Taft King, of Denver, Colorado, for complainant. Quality Poultry 
é Egg Co., of El Paso, Texas, respondent, pro se. Miss Lenore H. Lang- 
ford, Examiner. 

Decision by Thomas J, Flavin, Assistant to the Secretary of Agvri- 
culture. 

PRELIMINARY STATEMENT 
By formal complaint filed January 18, 1945, under the Perishable 

Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), 

V. Famularo & Sons, complainant seeks to recover damages from 

the respondent, Charles L. Chaffee, trading as Quality Poultry & 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Kgg Company, for failure to deliver a carload of pineapples in ac 
cordance with the terms of their contract. A copy of the report of 
investigation was served on complainant March 2, 1945. Copies of 
the report and the complaint were served on respondent on March 7, 
1945, but no answer to the complaint was filed. In accordance with 
section 47.8(c) of the rules of practice (10 F.R. 2209 et seg.), oral 
hearing was waived and the facts alleged in the complaint are deemed 
to be admitted. 

Complainant alleges that on or about May 23, 1944, in the course 
of interstate commerce and by oral contract, respondent sold to com- 
plainant a carload of pineapples, consisting of 30,200 pounds, at 
$6.50 per hundredweight, f.o.b. El Paso, Texas, on condition that 
complainant transmit the purchase price of $1,962 immediately by 
wire. Complainant further alleges that respondent guaranteed “every 
pineapple in this refrigerated car” to be in perfect condition upon 
arrival at Denver, Colorado. Complainant paid the contract price in 
advance by wire on May 23, 1944, and the shipment arrived at destina- 
tion on May 25, 1944 in car TNO 36223, being a railroad automobile 
car “unequipped for icing.” An official inspection on May 25, 1944, 
disclosed that the pineapples failed to meet contract specifications, and 
on May 26, 1944, the fruit was condemned by the local Health De- 
partment. A Federal inspection certificate, dated May 27, 1944, 
shows “such produce to possess no commercial value at the time of 
inspection.” Complainant alleges that the shipment received was 
“not suitable for human consumption and thereby not merchantable 
and not of the market value they would have been had they been of 
the grade, quality and condition agreed to be shipped at the time 
and in the manner specified, namely in a refrigerated car”; that as 
a result of respondent’s failure to make delivery in accordance with 
the contract, complainant was damaged in the amount of $3,020, 
being the difference between what the pineapples would have been 
worth had they met the contract specifications and the market value 
of the commodity offered for delivery; that, subsequently, respond- 
ent agreed to refund, and complainant agreed to accept, the contract 
price of $1,962, but that respondent has paid thereon only $1,154.80, 
leaving an unpaid balance of $808.20 due the complainant. The 
report of investigation discloses that complainant received from re- 
spondent three carloads of Mexican bananas and that the proceeds 
derived therefrom reduced complainant’s claim on the pineapples 
to the sum of $808.20. 

In the course of the investigation conducted by the Fruit and 
Vegetable Branch, respondent indicated that the claim had been 
adjusted and “complainant now indebted to us.” Upon being in- 
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formed that complainant maintained there was an outstanding bal- 
ance of $808.20, respondent replied that complainant purchased the 
shipment f.o.b. El Paso, Texas, “without recourse,” and that for this 
reason, complainant had no valid claim and should refund freight 
charges paid by respondent in the amount of $494.59. Respondent 
further stated that two carloads of bananas, numbered PFE 20518 
and PFE 71519, were not consigned but were sold to complainant 
at $3.25 per hundredweight and that complainant’s “liquidation of 
these cars is not acceptable nor has he proved any loss . . . as com- 
plete accounting is not shown as to weight and price nor bunch sales; 
~ and, in lieu thereof, the writer claims Mr. Famularo owes the writer 
for 50,080# bananas @ $3.25, or $1,627.50.” 

FINDINGS OF FACT 

1. Complainant is a partnership composed of Victor A. Famu- 
laro, Joseph A. Famularo, Vincent J. Famularo, and V. Famularo, 
doing business as V. Famularo & Sons, whose post office address is 
61 Wazee Market, Denver, Colorado. 

2. Respondent is an individual, Charles L. Chaffee, doing busi- 
ness as Quality Poultry & Egg Company, whose post office address 
is 3500 Madera Street, El Paso, Texas. At the time of the transac- 
tion here involved, the respondent was licensed under the act. 

3. On or about May 23, 1944, respondent, in the course of inter- 
state commerce and by oral contract, sold to the complainant a car- 
load of pineapples at $6.50 per hundredweight f.o.b. El Paso, Texas, 
provided that payment of the full purchase price of $1,963 was made 
immediately by wire. 

4. Respondent guaranteed “every pineapple in this refrigerated 
car,” to be in perfect condition, and extended this warranty to time 
of arrival at destination. 

5. Complainant paid the contract price in advance by wire on 
May 23, 1944, and the shipment arrived at Denver in a railroad auto- 
mobile car not equipped for icing. 

6. The condition of the pineapples, upon arrival at destination, 
was as follows: 10 percent soft, about 20 percent with soft deep 
bruises, 6 percent decay and about 60 percent with slight to bad dark 
internal discoloration. The pineapples were condemned by the local 
health department, and possessed no commercial value at the time 
of inspection on May 26, 1944. 

7. Respondent agreed to return, and complainant agreed to accept 
in settlement, the contract price of $1,962 which complainant had 
advanced to respondent. Respondent has paid thereon the sum of 
$1,154.20, and there is an outstanding balance due the complainant 
from the respondent of $808.20. 
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8. The informal complaint was filed on June 24, 1944, which was 
within nine months from the time of the accrual of the cause of 
action. 

CONCLUSIONS 

Applying the rule relating to a failure to answer the formal com- 
plaint, respondent is in default, but because of the considerable cor- 
respondence between the Branch and the respondent during the 
course of the investigation and the latter’s strenuous denial of cer- 
tain claims made by the complainant, an examination has been made 
to determine if there is any merit or defense in respondent’s con- 
tentions. Even on consideration of the merits, however, the facts 
indicated in the record do not remove the case from the effect of 
the rule. 

It appears that complainant complied with the conditions to be 
performed by it, as specified in the oral contract “negotiated by the 
respondent ... by means of long distance telephone communica- 
tion with the complainant.” The purchase price of $1,963 was trans- 
mitted, in conjunction with payment for certain bananas not in- 
volved in this proceeding, in the manner requested by respondent. 
Respondent has specifically denied only one alleged provision of the 
oral contract, i.e., that the pineapples were to be shipped in a refrig- 
erated car. He stated in Exhibit 18 attached to the report of investi- 
gation that, “The car was not sold before telephonic conversation 
advising Mr. Famularo that the ‘car’ was in a box car and no re- 
frigerator was available at the time. He even seemed glad that he 
would have some ripe fruit for sale.’ Complainant contends that 
the pineapples were to be shipped in a refrigerator car, with all icing 
requirements, and that complainant was quite insistent on the icing 
because of the disastrous arrival of pineapples a year before in Den- 
ver without icing. Complainant states that until the car arrived in 
Denver, complainant had no information that transportation was in 
an automobile car so built as to be impossible to ice. Respondent 
did not deny that he guaranteed the pineapples to be in perfect con- 
dition or that he extended this guarantee to time of arrival at des- 
tination. Respondent claims that “the transaction was definitely 
f.o.b. El Paso, Texas, without recourse,” and that “any change in 
the condition of the car enroute was entirely at the peril of Mr. 
Famularo.” 

Respondent apparently loses sight of the fact that even if the sale 
were made f.o.b. acceptance without recourse, a duty rests upon him 
to faithfully perform the conditions required of him by the contract. 
D. B. Bruno & Co., Ine. v. S. Goldsamt, Inc., 1 A.D. 605. Respond- 
ent’s contention that the cars of bananas were not consigned but were 
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sold to complainant at $3.25 per hundredweight appears to be dis- 
proved by the fact that, while in all previous dealings with the com- 
plainant the respondent had required cash in advance, the bananas 
were apparently “billed open” to the complainant and the record 
does not indicate that complainant was ever billed or invoiced for 
the bananas. Moreover, after complainant made a report of the sale 
of the bananas to respondent, showing application of the proceeds 
toward the pineapple claim, respondent shipped another car of ba- 
nanas in the same manner and apparently for similar handling. As 
a matter of fact, when the respondent was advised of the complaint 
‘against him, he wired the Branch that adjustment had been made 
ten days before receipt of the Branch’s letter, which would seem to 
confirm an existing agreement between respondent and complainant 
to the effect that the bananas were his method of making payment 
on the claim. Respondent states that complainant’s “liquidation of 
these cars is not acceptable,” but nowhere does it appear in the 
record that respondent voiced any objection to complainant's ac- 
counting of the sale of the bananas, and he even shipped a third car 
after complainant’s report of the sale of the first two cars. 

Respondent’s failure to deliver pineapples in accordance with the 
terms of the contract was in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $808.20, 
with interest and the facts should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $808.20, with interest thereon at 5 
percent per annum from May 24, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 


days after its date. 


(A. D. 998) 


L. GILLARDE COMPANY v. ELbert D. Batt. PACA Doc. No. 4450. Decided 
July 13, 1945. 


Joint Account Agreement—Failure to Pay One-Half of Loss— 
Dismissal of Counterclaim 


Where, under a joint account agreement, respondent consigned to complainant 
two cars of carrots to be sold for their joint account, the parties to divide 
profits or loss equally, and the complainant sold one car orally to a buyer 
who later rejected it, causing complainant to divert the car to another 
market and sell the same at a loss, and respondent refused to pay one- 
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half of the loss, it is held: (1) the carrots were shipped to complainant 
under an ordinary joint account agreement, without restriction or limi- 
tation as to the scope of the agreement; (2) complainant is entitled to 
reparation for one-half the loss resulting from the resale of the car; and 
(3) respondent’s counterclaim based upon the “‘f.o.b. acceptance final sale” 
to the buyer who rejected the commodity should be dismissed. 


Statute of Frauds—Implied Condition of Contract—Failure to Obtain 
Con firmation—Negligence 


Where complainant failed to secure from the buyer a confirmation of an oral 
sale for the joint account of complainant and respondent, and the sale was 
unenforceable under the statute of frauds, there was no implied condition 
in the joint account agreement between complainant and respondent 
requiring complainant to obtain a confirmation, and complainant was not 
negligent in failing to secure a confirmation of the sale. 


Joint Account Venture—Partnership 


The basis of a partnership relation is community of interest, and a joint 
account venture is in the nature of a partnership, to which the rules of 
partnership ordinarily apply, and one party to the transaction may bind 
the other by any action within the scope of the agreement. 


Mr. Henry T. Spiegel, of Chicago, Illinois, for complainant. Mr. Elbert D. 
Ball, of Los Angeles, California, respondent, pro se. Miss Lenore H. Lang- 
ford, Examiner. 

Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 


culture. 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a et seqg.), by L. Gillarde Com- 
pany, complainant, against Elbert D. Ball, respondent. In its formal 
complaint, filed October 20, 1944, complainant seeks to recover from 
the respondent one-half of the net loss that allegedly resulted from 
the sale of a carload of carrots under a joint account agreement 
between the complainant and the respondent. Since the amount 
claimed is not in excess of $500, the proceeding was conducted under 
the shortened procedure, in accordance with section 47.20 of the rules 
of practice (10 F.R. 2209 et seg.). Copies of the complaint and the 
report of investigation were served on respondent January 2, 1945. 
A copy of the report of investigation was served on complainant 
January 2, 1945. 

Complainant alleges that on or about September 20 and 25, 1948, 
respondent consigned to complainant, to be sold on joint account 
two carloads of carrots; that one car was sold to a. produce company 
in Atlanta, Georgia, at a profit of $68.60, of which respondent was 
entitled to, and received credit for, $34.30; that the other car was 
sold to a dealer at Detroit, Michigan, but upon arrival at destina- 
tion was rejected by the purchaser because the carrots allegedly were 
badly deteriorated; that this sale having been made by telephone 
and not confirmed by the buyer, complainant realized that because 
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of the Statute of Frauds the sale was not enforceable and, accord- 
ingly, diverted the shipment to Buffalo, New York, and sold it at 
a loss of $465.31, of which respondent is liable for half or $282.65; 
and that deducting therefrom the amount of $34.30, the credit accru- 
ing from car PFE 41871 which sold at a profit, there remains a bal- 
ance due the complainant of $198.35, which respondent has failed 
and-refused to pay. 

Respondent, answering, admits entering into “a limited or re- 
stricted joint account deal” with complainant, and contends, in effect, 
that complainant should not have diverted the carrots away from 
St. Louis without advising or consulting respondent. Respondent 
alleges that complainant was negligent, in view of the Statute of 
Frauds, in not securing a confirmation from the buyer of the carrots 
before diverting the car from St. Louis to Detroit, and, therefore, 
that respondent is entitled to rely upon complainant’s wire of Sep- 
tember 21, as follows: “95081 sold $1.10 f.o.b. California Icex Give 
us another out today”; and further, that complainant should file a 
complaint against the Detroit buyer for unwarranted rejection of 
the carrots. Respondent denies, in effect, that he owes the complain- 
ant any amount, and asserts a counterclaim against complainant in 
the sum of $117.55, “this amount arrived at on the basis of the f.o.b 
acceptance final sale.” 

FINDINGS OF FACT 

1. Complainant is a corporation whose post office address is 79 
South Water Market, Chicago 8, Illinois. 

2. Respondent is an individual whose address is 1218 Armadale 
Avenue, Los Angeles 42, California. Respondent was licensed under 
the act as a dealer at the time of the transaction involved in this 
proceeding. 

3. On or about September 20 and 25, 1943, in the course of inter- 
state commerce, respondent consigned to complainant two carloads 
of carrots, numbered PFE 95081 and PFE 41871, under an agree- 
ment whereby complainant was to pay the costs of the two cars and 
sell the carrots for the joint account of complainant and respondent, 
who were to “split profits or losses equally.” 

4. Car PFE 41871, containing 686 sacks of carrots, was sold by 
complainant to C. L. Fain Produce Company at Atlanta, Georgia, 
at 95 cents per sack, f.o.b. California, or a total of $651.70, being a 
profit of $68.60 on this car. 

5. Car PFE 95081, consisting of 666 bags, was sold by oral agree- 
ment to Market Dealers Service at Detroit, Michigan, at $1.10 f.o.b. 
shipping point acceptance final. This shipment was rejected by the 
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purchaser upon arrival at Detroit because the carrots allegedly were 
badly deteriorated. The carrots graded U. S. No. 1 at shipping 
point. 

6. Complainant diverted car PFE 95081 to Buffalo, New York, 
where the carrots were sold for the total amount of $765.90, from 
which gross amount the following items were deducted: freight, 
including charges under Rules 247, 242 and 248, plus reconsigning 
charge and tax, totaling $634.97, and brokerage of $25.00, leaving a 
balance of $105.93. This amount applied on the cost of the carrots 
($581.10), which had been advanced by complainant, leaves a net 
loss of $475.17. 

7. The informal complaint was filed on April 3, 1944, which was 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 

Respondent has admitted entering into “what might be called a 
limited or restricted joint account deal,” and contends that complain- 
ant should not have sold the carrots in Detroit, but that they should 
have been disposed of in St. Louis where it is claimed the market 
was higher. Respondent states that had complainant informed him 
that the carload of carrots was being diverted to Detroit and sold 
there, “I would have wired them not to do so, but to sell the car in 
St. Louis, where I had billed it, because: During the months of late 
September and October, Michigan has its own home-grown carrots, 
and, besides, the freight rate to Detroit is much higher than to St. 
Louis, consequently, St. Louis would have been a much better place 
to sell the car, and because the St. Louis market was higher.” The 
evidence seems clearly to indicate, however, that the carrots were 
shipped to complainant under an ordinary joint account agreement, 
without restriction or limitation as to the scope of the agreement. 
In fact, respondent’s own argument would appear to support the con- 
clusion that there had been no discussion between complainant and re- 
spondent as to how and where the carrots were to be disposed of, other 
than for their joint account. He states, “It seems to respondent that 
partners usually talk things over and agree upon a policy or plan 
to follow, but complainant preferred to be arbitrary ...” Certainly 
there is nothing in the evidence presented to indicate that complain- 
ant was to consult the respondent or secure his approval before com- 
pleting a sale, and nothing which would warrant any conclusion 
except that complainant was to use his own judgment in obtaining 
the best price possible for their joint account. As pointed out by 
complainant in its brief, complainant's first report to respondent 
advising him of the sale of the carrots at $1.10 in Detroit was ac- 
cepted by respondent without stating any objection thereto. If the 
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carrots had been accepted by the Detroit buyer, apparently the deal 
would have been entirely satisfactory to respondent. 

It is well recognized that a joint account venture is in the nature 
of a partnership, to which the rules of partnership ordinarily apply 
(Ingraham-Tassini, Inc. v. F. N. Hicks et al., PACA Docket No. 
1957, 5.1329), and one party to the transaction may bind the other 
by any action within the scope of the agreement. John Nia & Co. 
v. Staples & Butler, PACA Docket No. 2175, S.1527. 

The respondent has alleged that complainant was “grossly negli- 
gent” in failing to obtain a confirmation of the sale from the Detroit 
‘buyer, and in not permitting the carrots to arrive and be sold in 
St. Louis. The only basis for holding complainant liable for failure 
to obtain a confirmation would be that the contract imposed such a 
duty upon it. There was no express provision in the joint account 
agreement to that effect. The question arises as to whether there 
was an implied condition requiring complainant to obtain a con- 
firmation of the sale. It should be remembered that implied con- 
(litions in a contract only exist where equity and justice require the 
party to do or refrain from doing the particular thing in question, 
and implied covenants should be invoked cautiously in order that 
they shall not make the contract speak contrary to the general inten- 
tion of the parties. Zhos. J. Murphy v. Downs Fruit Co., PACA 
Docket No. 2164, S.1447. A consideration of the record as a whole 
does not lead one to conclude that equity and justice would neces- 
sarily have required the complainant in this proceeding to obtain 
a confirmation. The relation between partners is essentially one of 
mutual trust and confidence, and the basis of the partnership rela- 
tion is community of interest. In the joint venture, complainant 
had as much to gain or lose as did respondent. It is reasonable to 
assume, ther, that complainant did not jeopardize his own interests 
through a failure to dispose of the carrots for the best price possible, 
under the circumstances. We fail to see wherein complainant could 
be said to have been negligent. In Anudson et al. v. George, 157 
Wisc. 520, 147 N.W. 1003, the Court said that a joint adventurer 
“contracts for good faith and integrity, but not that he will commit 
no errors; for negligence, fraud and dishonesty he is liable, but not 
for non-negligent mistakes.” See also, H. Rothstein et al. v. C. R. 
Beauchamp, PACA Docket No. 2158, S.1419. 

In view of the agreement to share profits and losses equally and 
in the absence of evidence indicating that respondent was to be guar- 
anteed against loss, or any evidence showing negligence, fraud or 
dishonesty on the part of the complainant, it must be concluded that 
respondent is liable for one-half the loss resulting from the sale of 
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the carrots, and his failure to pay said deficit to the complainant 
was in violation of section 2 of the act. 

While the complainant seeks to recover $198.35, the difference 
between the loss sustained on car PFE 95081, as determined by com- 
plainant, and one-half the profit realized on car PFE 41871, the evi- 
dence indicates that the loss on PFE 95081 was $9.86 more than stated 
in the complaint. Complainant’s invoice to the Buffalo buyer shows 
transportation and icing expenses amounting to $625.11, whereas 
the paid expense bills submitted actually total $634.97. It is proper 
that complainant should be awarded an amount equal to one-half 
the loss on this car, as disclosed by the evidence. or $203.28. 

Since the foregoing is a disposition of the issues raised by the 
complaint, the answer, and the counterclaim, respondent’s counter- 
claim should be dismissed. 

The facts set forth herein should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 
to the complainant $203.28, with interest thereon at 5 percent per 
annum from October 10, 1943 until paid. 
The respondent’s counterclaim is dismissed. 
The facts and circumstances stated herein shall be published. 


Copies hereof shall be served upon the parties by registered mail 
gr in person and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 999) 


PACA Doc. No. 4482*. Decided July 13, 1945. 
Dismissal of Reparation Complaint Based on Settlement Between Parties 


Notice having been received from complainant that its claim has been settled, 
and in view of complainant’s request that its complaint be withdrawn, 
the complaint is hereby dismissed. 


Mr. Herman Lerner, of Brooklyn, New York, for complainant. Mr. Alfred B. 
Weiler, of San Francisco, California, for respondent. Miss Lenore H. 
Langford, Examiner. 


Decision by Thomas J, Flavin, Assistant to the Seeretary of Agri- 
culture. 
DISMISSAL OF PROCEEDING 
On October 11, 1944, the complainant, * * *, filed a formal com- 
plaint under the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 1940 ed. 499a ef seg.) against the respondent, * * *, seeking to 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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recover alleged losses resulting from respondent’s failure to deliver 
10 carloads of potatoes on a 15-car contract. 

By telegram dated July 2, 1945, complainant advised that this 
proceeding has been settled and requested that its complaint against 
respondent be withdrawn. The complaint is, therefore, dismissed. 


(A. D. 1000) 


L. GILLARDE COMPANY ¥v. RITTER & Co. AND C. COMELLA, INC. PACA Doc. No, 
4369. Decided July 16, 1945. 


Warranty May be Established by Usage and Custom—Warranty So Established 
is Not Contrary to “Rolling Acceptance Final’ Basis of Purchase—Measure 
of Damages for Breach of Warranty—Rejection by Purchaser of 
Commodity Bought on “Rolling Acceptance Final” Basis 
Not Permissible—Damages 


Complainant purchased a carload of peaches from C. Comella, Inc. at a price 
f.o.b. California shipping point, on a rolling acceptance final basis and 
sold them, while the carload was in transit, to Ritter & Co. on substantially 
the same basis. Ritter & Co. sold the rolling carload to a purchaser 
at Toledo who refused to accept on arrival and inspection of the load 
and discovering that the peaches were packed in open boxes, whereupon 
Ritter & Co. also rejected to complainant. Complainant then diverted 
the car to Detroit and sold the peaches for the best price obtainable. 
Held: (1) usage and custom established a warranty that boxes would 
be lidded; (2) such warranty is not inconsistent with the term “rolling 
acceptance final”; (3) since Ritter & Co. purchased the peaches on the 
basis of “rolling acceptance final” it had no right of rejection, and 
also the sale by Ritter & Co. constituted an acceptance; and (4) Ritter 
& Co. and C. Comella, Inc., are both liable to complainant in the amount 
of the difference between the price agreed to be paid for the peaches 
and the net proceeds derived from resale of the rejected shipment at 
Detroit; and, therefore, reparation is awarded complainant against re- 
spondents for the total damages claimed in the complaint. 


. Henry T. Spiegel, of Chicago; Illinois, for complainant. Messrs. Edgert ¢ 
Edgert, of Cleveland, Ohio, for respondent C. Comella, Inc. Mr. Fred 
Stua, of Cleveland, Ohio, for respondent Ritter & Co. Mr. Richard F. 
Roche, Examiner. 


Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 
PRELIMINARY STATEMENT 

The complaint in this proceeding under the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), was 
filed on January 11, 1944. Tt is alleged by complainant, L. Gillarde 
Company, that it purchased a carload of peaches from respondent 
C. Comella, Ine., at a price f.o.b. California, and thereafter sold the 
peaches to the respondent Ritter & Co., on the basis of California 
shipping point acceptance final; that Ritter & Co. refused to accept 
the shipment on arrival of the car at Toledo, Ohio, because the lugs 
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were not lidded; that either the respondent C. Comella, Inc., shipped 
peaches of a different pack than contemplated in the contract of 
purchase, or that the rejection of the shipment by the respondent 
Ritter & Co. was unlawful; that, in an effort to minimize the loss, 
complainant caused the peaches to be diverted from Toledo, Ohio, 
to Detroit, Michigan, where resale was made. Complainant claims 
damages in the amount of the difference between the sale price to 
Ritter & Co. and the net proceeds realized on the final sale made 
at Detroit. 

The respondent C. Comella, Inc., admitted the sale of the peaches 
to the complainant at a price f.o.b, Califgrnia, rolling acceptance 
final, plus the cost of precooling, denied that it failed to comply 
with the contract of sale, and denied any violation of section 2 of 
the act. 

The respondent Ritter & Co. denied that the peaches were pur- 
chased on the basis of shipping point acceptance final, but conceded 
that they were purchased at a price f.o.b. shipping point, plus $20 
for precooling; admits that the shipment was not accepted, but denies 
a rejection in violation of the act, and alleges that the peaches were 
warranted as grade U. S. No. 1, Jay Boy Brand; and that shipment 
was to have been made on July 22, with arrival at Toledo on August 


2, 1943. Ritter & Co. also alleges that an average of 20 perecent of 
the peaches were affected by Brown Rot, a field and tree disease; 
that the peaches were not labeled Jay Boy, nor were the lugs lidded 
in accordance with the contract. Said respondent asks for a dismis- 


sal of the complaint. 

An oral hearing was held at Toledo on September 7, 1944. Abe 
Schefman testified that on July 26, 1943, he was associated with 
complainant on a joint account basis for the handling of the peaches; 
that on such date he talked to Phil Comella concerning the purchase 
of carload SFRD 31367, which was then in transit, and bought the 
shipment at $2.65 per lug and resold the load to Ritter & Co. at 
$2.70 per lug, f.o.b. shipping point, and as having graded U. S. No. 
1 at time of shipment; that Ritter & Co. refused to accept the peaches 
because the lugs were unlidded, nothing being said at the time as to 
the absence of labels; that these facts were reported to Phil Comella, 
who was requested to dispose of the load at Cleveland, but due to 
a declining market at that point, the carload was forwarded to 
Detroit for final disposition; that the car was held at Toledo for 
two or three days prior to being forwarded to Detroit. 

Phil Comella, buyer and salesman for C. Comella, Inc., stated that 
he talked to Abe Schefman on July 26 and told him that he was 
not sure about the brand but believed the peaches were P & G or 
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Jay Boy Brand, but later confirmed the sale of the peaches. as Jay 
Boy brand; that nothing was said about the lugs being labeled or 
otherwise; that complainant paid the price; that he told Schefman 
to let him know immediately if the Detroit buyer rejected the car, 
but had no word concerning the rejection during the next 30 days; 
that he sold the shipment as he had bought it and was accepted by 
complainant on those terms. 

Kenneth D. Ritter identified the complainant’s invoice that was 
issued in connettion with the sale of the carload of peaches in ques- 
tion and stated that the Reber Company, to whom the peaches were 
sold by Ritter & Co., rejected the carload on August 6; that Ritter 
& Co., in turn, rejected the shipment because the lugs were unlidded 
and unlabeled; that he (Kenneth D. Ritter) had been in business 
18 years and during that time had never seen peaches shipped in 
open lugs; and that the disadvantage of open lugs is that they have 
no sales appeal, and cannot be stacked conveniently in trucks. On 
cross-examination, Ritter denied having purchased the shipment on 
an f.o.b. shipping point acceptance final basis. He admitted that he 
had made no objection to the invoice bearing the notation, “shipping 
point acceptance basis final.” The witness also stated that complain- 
ant did not guarantee that the car would arrive at Toledo on Au- 
gust 2. 

William C. Reber testified that on July 29 he purchased the 
peaches in car SFRD 31367 and, on examination, found that the 
boxes had open tops; that he supposed he was getting the usual 
lidded and labeled lugs, but did not notice any labeled boxes; that 
he had never seen. California peaches packed in open lugs; and that 
he “just couldn’t handle” unlidded boxes. 

The peaches were inspected by the Railroad Perishable Inspection 
Agency at Toledo. The inspector testified that he found no labels 
on the boxes and that in 20 years of inspection service, this car was 
the first that he had ever seen where peaches were packed in boxes 
without lids. 

FINDINGS OF FACT 

1. Complainant is a corporation having its place of business at 
Chicago, Illinois. 

2. Respondent C. Comella, Inc., is a corporation whose post office 
address is Cleveland, Ohio. 

3. Ritter & Co. is a trade name under which K. O. Ritter, an 
individual, is engaged in business at Toledo, Ohio. During all of 
the times and dates covered in the complaint, the respondents were 
licensed under the act. 

4. On July 26, 1948, complainant purchased from the respondent 
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C. Comella, Inc., a carload of Jay Boy brand Hale peaches consist- 
ing of 1,040 lugs, at the agreed price of $2.65 per lug, f.o.b. Cali- 
fornia shipping point, rolling acceptance final, plus a precooling 
charge of $20, making the total cost $2,776. Shipment of the peaches 
had been made from California, on July 22, 1943, in car SFRD 
31367, and at complainant's direction the car was cliverted to Chi- 
cago. Complainant paid C. Comella, Inc., the full price of the ship- 
ment. 

> On July 29, 1943, complainant sold the rolling carload of Jay 
Boy brand peaches to respondent Ritter & Co., at the agreed price 
of $2.70 per lug, f.o.b. California, plus a precooling charge of $20, 
making the total sale price $2,828, shipping point acceptance final, 
and complainant diverted the shipment to Ritter & Co. at Toledo, 
Ohio. 

6. Ritter & Co. resold the carload while it was moving in transit 
toa purchaser at Toledo, Ohio. The carload arrived at Toledo, Ohio, 
on August 6, 1943. Inspection of the peaches was made on the date 
of arrival and disclosed that the lugs or boxes were not provided 
with lids and that not all of the lugs were labeled. 

7. The purchaser from Ritter & Co. refused to accept the ship- 
ment, and Ritter & Co. then rejected the peaches claiming that com- 
plainant had breached the contract by failure-to furnish lidded and 
labeled lugs. 

8. Following the refusal of Ritter & Co, to accept the peaches, 
complainant, in an effort to minimize the loss, on August 9, 1943, 
diverted the shipment to Detroit, Michigan, where the peaches were 


sold for net proceeds of $1,503.79. 

9. It is customary for shippers to label, print, or stamp the brand 
on lugs of produce sold by brand and for shippers of California 
peaches to provide lids on the lugs. 

10. The informal complaint was filed on September 21, 1943, and 
within nine months after the cause of action accrued. The formal 
complaint was filed on January 11, 1944. 


CONCLUSIONS 
Is the custom of placing lids on lugs of peaches that are shipped 
from California to eastern markets so well established that Ritter 
& Co. and L. Gillarde Company had the right to assume that the 
lugs or boxes would be provided with lids? Williston! states that 


usage may be important to annex terms to an agreement, provided 
they are consistent with the express language or manifestations of 
intention, though they may contradict or vary implicatons which 


13 Williston, Contracts (rev. ed.), § 648. 
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otherwise would be drawn from the written or oral expression of 


the parties. 

Does the provision in the contract for lugs mean lidded lugs? 
Williston’ in another treatise says that words of description may 
be such that the seller warrants what he sells to be the sort of thing 
that a reasonable person knowing of binding and pertinent customs 
of trade, would be justified in calling by that name. 

The exact question is whether such warranty conflicts with the 
agreement that the sale to complainant was “rolling acceptance final.” 
In Schoenburg, Price & Company v. Lewis D,. Goldstein Fruit & 
Produce Corporation, 2 A.D. 772, it was pointed out that “rolling 
acceptance final” should be interpreted as meaning substantially the 
same as “f.o.b. acceptance final.” The latter term has been held to 
mean that the purchaser accepts the commodity without recourse 
against the seller if the produce was up to contract requirements at 
the time of shipment. LV). B. Bruno & Co., Inc. v. 8S. Goldsamt, Inc., 
1 A.D. 605. It is concluded that recognition of the fact that it is 
usual and customary for shippers of peaches from California to pro- 
vide lids on the lugs is not inconsistent with the regulations defining 
the terms quoted (7 CFR, Cum. Supp., 46.24(m)); that such usage 
and custom resulted in a warranty by C. Comella, Inc., to complain- 
ant that the lugs would be supplied with lids in the usual manner. 
The same is true concerning the practice of labeling or printing or 
stamping the brand on the boxes of produce that is sold by brand. 

Complainant’s measure of damages against the seller is the loss 
that directly and naturally resulted from the seller’s breach of its 
warranty that the lugs containing the peaches would be supplied 
with lids and would show the brand. In the absence of better evi- 
dence the original sale price of $2.65 per lug, f.o.b. California, is 
accepted as proof of the value of the peaches if the lugs had been 
lidded and labeled. Ottawa Produce Company v. Chazy Orchards, 
Ine.,2 A.D. 51. The resale price at Detroit, less the freight charges, 
establishes the market value of the unlidded and unbranded lugs of 
peaches. See Capital Fruit Company v. Grande Fruit Company, 
PACA Docket No. 1060, S. 766, and Ottawa Produce Company v. 
Chazy Orchards, Inc., supra, The difference between the value, as 
fixed by the contract between C. Comella, Inc., and complainant, for 
peaches in lidded and labeled lugs, and the proceeds of the sale at 
Detroit is $1,272.21 ($2,776 minus $1,503.79). 

As to the liability of Ritter & Co. to complainant, it has been 
found the sale was made on the basis of “shipping point acceptance 
final” which is the same as “f.o.b. acceptance final.” While Ritter & 


41 Williston, Sales (2d ed.), § 206. 
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Co., denies that was the basis of purchase, complainant’s wire of July 
29, 1943, wherein the sale was confirmed as “shipping point accept- 
ance basis final,” and the invoice that was issued to Ritter & Co. on 
the same day bearing an endorsement to the same effect, neither of 
which was objected to at the time or later when called to Ritter’s 
attention by the Regulatory Division, Fruit and Vegetable Branch, 
Office of Marketing Services, are accepted as proof that shipping 
point acceptance final was the actual basis of purchase. Since Ritter 
& Co. bought the peaches on that basis, there was no right of rejec- 
tion. See D). B. Bruno & Co., Inc. v. S. Goldsamt, Ine., 1 A.D. 605 
(cited supra). Moreover, the sale by Ritter & Co. to the Reber Com- 
pany constituted an act of ownership and it could not thereafter 
reject. Under these circumstances, Ritter & Co. should have handled 
the shipment. Damages might then have been recovered for failure 
to put brand labels on the lugs and for breach of the warranty based 
on usage and custom that the lugs would be lidded. Having elected 
to reject the shipment this respondent is barred from setting up the 
defenses pleaded in the answer. Nash Corrigan Company v. W. H. 
Dotson et al., P.A.C.A. Docket No. 2038, S. 1528. The applicable 
measure of damages is the difference between the price which Ritter 
& Co. agreed to pay complainant and the proceeds of the resale at 
Detroit, or $2,828 minus $1,503.79, which is $1,324.21. 

Tt. will be seen from the foregoing that an application of the ap- 
propriate measures of damages results in a liability on the part of 
72.21 and on the part of re- 
spondent Ritter & Co. of $1,324.21. However. complainant claims 
only the sum of $1,324.21 as damages. Its claim is that this sum is 
due from one or the other of the respondents or from both respond- 
ents together. It seems, therefore, just that the award of reparation 
should not exceed the sum of $1.324.21. At least $1,272.21 might be 
due by each of the respondents if the above discussed measures of 
damages were applied. As indicated above, the respondent Ritter & 
Co. would, under the usual measure of damages, be liable for $52 
more than respondent C. Comella, Inc. 

It is finally concluded that the breach of the warranty of C. 
Comella, Inc., and the rejection of Ritter & Co. violated section 2 
of the act. Reparation should be awarded complainant against both 
respondents in the amount of $1,272.21, and against Ritter & Co. 
individually for $52, with interest. The facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondents C. 
Comella, Inec., and Ritter & Co., shall pay complainant, as repara- 
tion, $1,272.21 with interest thereon at 5 percent per annum from 
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July 26, 1948, until paid, and respondent Ritter & Co. shall pay com: 
plainant, as reparation, an additional $52 with interest thereon at 
5 percent per annum from August 6, 1943, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1001) 


C. A. Powers & COMPANY v. SCHLEY BrorHers. PACA Doc. No. 44383. Decided 
July 16, 1945. 


Duty of Commission Merchant—Negligence—Liability of Commission 
Merchant to Principal for Neglect of Duty in Failing to Recondition 
and Sell Commodity—Damages—Dismissal of Counterclaim 


Where complainant, as agent for the owner, a dealer sold respondent two car- 
loads of old Maine potatoes, one of which carloads respondent rejected but 
later agreed to recondition them if found necessary, and sell for com- 
plainant’s account, and respondent unloaded the potatoes but did not sell 
or recondition them for about 30 days and did not notify complainant 
of its failure to either recondition or sell them, but due in part to the 
arrival of new potatoes, respondent sold them at a deficit, it is held: (1) 
the facts established constitute prima facie proof of respondent’s negli- 
gence; (2) complainant is entitled to reparation in amount of damages 
as herein computed; and (3) respondent’s counterclaim for recovery 
of the deficit is dismissed. 


*. M. P. Roberts, of Fort Fairfield, Maine, for complainant. Schley Bros., 
of Baltimore, Maryland, respondent, pro se. Mr. Raymond L. Dillman, 
Examiner. 


Decision by Thomas J, Flavin, Assistant to the Secretary of Aqri- 


culture. 


PRELIMINARY STATEMENT 
The formal complaint in this proceeding under the Perishable 
’ Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a e¢ seq.), 
was filed by C. A. Powers & Company, the complainant, on October 
23, 1944. It is, in substance, alleged therein that complainant sold 
to the respondent, Schley Brothers, two carloads of potatoes at a 
price delivered to respondent at Baltimore, Maryland; that one car- 
load was accepted and the other, being the carload involved in the 
complaint, was rejected; that thereafter respondent agreed with 
complainant to handle the shipment on a consignment basis “either 
with or without reconditioning as might seem best” but that re- 
spondent did not “seasonably dispose” of the potatoes, although there 
was a demand for potatoes at Baltimore “for days after May 8, 1944 
the date of arrival of the car,” nor did respondent inform complain- 
ant of its failure to sell; and that such “neglect of duty” constituted 
a violation of section 2 of the act. Complainant asks for damages 





A. D. 1001 C. A. POWERS & COMPANY v. SCHLEY BROTHERS 601 


against respondent for the “direct and substantial loss” that resulted. 

Respondent, answering, alleges that complainant ‘was informed 
shortly after it had refused to accept the carload (MDT 22397), that 
the Baltimore market was overstocked with potatoes and that re- 
spondent had potatoes of its own to sell, but that complainant’s Mr. 
Edmunds insisted that respondent take the potatoes for sale and it 
was agreed that respondent would “unload the car quickly due to 
so many spotted sacks” and would do the best it could to sell them 
but did not state when sale could be made or what price could be 
secured; that the potatoes must have been unloaded the day after 
they were inspected at Baltimore (May S), but that respondent could 
not get help to recondition them and finally sold them on June 17, 
incurring a deficit of $121.03. 

Complainant replied to respondent’s answer and counterclaim to 
recover the amount of such deficit. 

The report of investigation and copy of the complaint were served 
on respondent by registered mail on November 24, and a copy of the 
report of investigation was served on complainant on November 25, 
1944. 

Complainant and respondent waived an oral hearing by not re- 
questing it, and also waived the filing of verified statements of fact. 
The issues of fact will, therefore, be determined on the pleadings 
and exhibits attached to and made a part hereof, and the report of 
investigation. 

FINDINGS OF FACT 

1, C. A. Powers & Company is a trade name under which Edward 
Edmunds, Jr., is doing business at Fort Fairfield, Maine. 

2. Respondent, Schley Brothers, is a partnership whose address 
is 209-231 West Camden Street, Baltimore, Maryland. The indi- 
vidual members of the partnership are Samuel R. Schley and Ralph 
M. Schley. During all of the period covered in the complaint, re- 
spondent was licensed under the act. 

3. On or about April 28, 1944, complainant sold to respondent, 
for shipment in interstate commerce, two carloads of Maine Moun- 
tain or Katahdin potatoes, described as grade U. S. No. 1, size A 
2 inch minimum, at the agreed price of $3.35 per hundred-pound 
sack delivered to respondent at Baltimore, Maryland. 

+. The two carloads were shipped from Grand Isle, Maine, on 
April 29, 1944, and arrived at Baltimore, Maryland, on or about 
May 6, 1944. Respondent accepted one of the cars but refused to 
accept car MDT 22397 which contained 450 sacks of potatoes. 

5. On May 8, 1944, 20 percent of the sacks of the potatoes in car 
MDT 22397 were generally firm and free from Soft Rot but in 80 
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percent of the sacks the potatoes were flabby and affected by wet 
breakdown and Slimy Soft Rot, ranging from less than 1 percent to 
6 percent, averaging for the carload 2 percent, in various stages, and 
the potatoes did not then grade U. S. No. 1. 

6. On May 8, 1944, complainant agreed by wire to release the 
rejected carload to respondent for sale at Baltimore for complain- 
ant’s account. The necessity for reconditioning the potatoes was left 
to respondent’s judgment. Respondent caused the potatoes to be un- 
loaded on May 9, but did not recondition them until about a month 
later. 

7. From the time of the arrival of the carload at Baltimore, to 
June 17, 1944, the market at that point was overstocked with old 
potatoes and it was difficult to dispose of them, however, during the 
period of May 8 to 16, 1944, sales of Chippewa and Katahdin old 
potatoes shipped by rail from Maine sold on the Baltimore market 
from $2.50 to $3.50 per hundred-pound sack. Respondent did not 
inform complainant of its failure to sell the potatoes from the time 
they were unloaded on May 9, until it sent its account sales to com- 
plainant which was on or about June 17, 1944. 

8. Respondent paid the freight on the shipment in the amount of 
$266.01, including tax, demurrage of $2.27, an unloading charge of 
$11.25, cost of inspection $5.00, reconditioning cost $67.50, and de- 
ducted a charge for commission of $45.00, totaling $397.03. 

9. On or about June 17, 1944, respondent forwarded its account 
sales showing that 246 sacks were sold at prices ranging from $1 to 
$1.50 per sack, for a total of $266, and that 204 sacks were lost in 
reconditioning. 

10. The complaint and the countercomplaint were filed within 
9 months after accrual of the causes of action alleged therein. 


CONCLUSIONS 

Complainant claims damages which resulted from respondent’s 
“neglect of duty” in failing to “seasonably dispose” of the potatoes, 
and failure to inform complainant that they had not been recondi- 
tioned and sold. 

Respondent having unloaded the potatoes for sale for complain- 
ant’s account thereby assumed the responsibilities of a commission 
merchant, as imposed by section 2 (4) of the act. 

In Chester Franzell & Company v. A. B. Cohen Company e¢ al., 
PACA Docket No. 2194, S. 1408, consideration was given to the 
liability of a commission merchant in connection with the sale of 
Maine potatoes during the month of May on the market at Pitts- 
burgh. Attention was called to the duty of a factor or commission 
merchant to inform his principal of all facts and circumstances re- 
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lating to a consignment which might make it necessary for the prin- 
cipal to take measures for the protection of his interests, and that a 
factor will be liable to its principal for any loss that may result from 
his failure to discharge such duty. 

Complainant having alleged that respondent was negligent in fail- 
ing to sell the potatoes promptly has the usual burden of establishing 
such negligence and resulting loss. Negligence will not be presumed, 
and it will not be presumed that complainant was damaged thereby. 
Mann v. W. C. Crenshaw & Co., 158 Va. 193, 162 S. E. 375 (1982). 

Respondent had the benefit of the inspection certificate of the 
Federal inspector based upon inspection made on May 8, which shows 
that wet breakdown was scattered throughout approximately 360 of 
the 450 sacks. Respondent must have known that it was necessary 
to either sell the potatoes promptly or recondition them by sorting 
out those affected by Slimy Soft Rot. According to complainant, 
respondent was to determine the necessity for reconditioning. Re- 
spondent also must have been aware of conditions prevailing in Bal- 
timore and in its own establishment when the shipment was accepted 
on consignment. Respondent must have known that due to increas- 
ing arrivals of new potatoes it would be correspondingly difficult to 
sell the old potatoes, and that the necessity for reconditioning would 
become greater, yet, during the period of approximately 30 days 
when respondent had possession of the potatoes; none were sold, nor 
were they reconditioned, nor did respondent transmit this informa- 
tion to complainant. 

It is concluded that the facts outlined establish prima facie proof 
of negligence. The effect of this conclusion shifts the burden to 
respondent to establish that it used due care in protecting the com- 
modity. Mann v. W. C. Crenshaw & Co., supra. Has respondent 
met this requirement? Its position is stated as follows: “Positively, 
we did not mishandle this shipment. We could not even get men to 
recondition our own potatoes, and if the customers would not buy 
these potatoes from this Powers’ car, showing decay, how could I, 
Powers, or anybody else make the customers buy them? I ask you 
in all fairness, how I could get men to recondition them when there 
were just no men available?” 

Can respondent’s statement be accepted as proof that it was unable 
to employ men to recondition complainant’s potatoes and sell them 
promptly? It is not a statement as to what, if anything, was actually 
done. And no attempt is even made to explain why complainant 
was not kept informed of respondent’s inability or failure to employ 
labor to recondition and sell the potatoes. It is concluded that under 
conditions then prevailing respondent should not have accepted the 
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shipment on consignment, but having done so it failed, without rea- 
sonable cause, to perform its duty as a commission merchant; and 
that such failure to perform its duty was in violation of section 2 
of the act, 

Complainant’s theory of recovery is based upon the original con. 
tract of sale, the inspection report dated May 8, 1944, information 
shown by the Federal market reports, and respondent’s account of 
sales dated June 17, 1944. Complainant contends that since 20 per- 
cent of the load or 90 sacks were sound on May 8, they had a sale 
value of $3.25 per sack, or $292.50, and that after allowing 15 sacks 
for decay, the remaining 345 sacks then had a market value of $2.50 
per sack, or $862.50. From such claimed total value of $1,115 com- 
plainant deducts expense items totaling $383.53, and contends that 
the difference or $771.47 is the loss which resulted from respondent’s 
failure to recondition and sell the potatoes promptly. 

The Federal market reports for the period May 8 to and including 
May 15, 1944, of which reported sales on the Baltimore market we 
take official notice, show that old potatoes (Chippewas and Katah- 
dins) shipped from Maine by rail sold at prices ranging from $2.50 
to $3.50 per one-hundred pound sack. At the time the $2.50 price 
was reported the best Maine Chippewas and Katahdins were re- 
ported at $3.00 to $3.25 and the poorer at $2.50 to $2.75. The lowest 
price reported for sales during the period stated, $2.50 per one-hun- 
dred pound sack, is accepted as proof of what the carload in question 
would have been sold for if respondent had not negligently failed 
to have the potatoes reconditioned and sold on the market promptly. 
If sold at $2.50 per sack the carload would have grossed $1,125. It 
is concluded that reparation in the amount of $624.97 should be 
awarded complainant, as shown in the following table: 


Shipment contained 450 sacks 
« Less 4% decay or 18 sacks 
Merchantable stock 432 sacks 
432 sacks @ $2.50 ' $1,080.00 
Less reconditioning cost $67.50 
Demurrage 
Freight and tax 
Unloading cost 
Commission at 10% : 455.03 


Due complainant $624.97 


Respondent’s counterclaim should be dismissed. The facts should 
be published. 
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ORDER 


Within 80 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $624.97, with interest thereon at 


5 percent per annum from June 17, 1944, until paid. 

Respondent’s counterclaim is dismissed. 

The facts and circumstances shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 1002) 
PACA Doc. No. 4459.* Decided July 23, 1945. 
Dismissal—Settlement Between Parties 


Where the file shows that the parties agreed to a settlement of the complaint 
for reparation which agreement has been fully performed, in view of such 
settlement the proceeding is dismissed. 


Complainant, pro se. Respondent, pro se. Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 


DISMISSAL OF PROCEEDING 
Complainant filed a complaint against respondent under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.).. The file shows that thereafter the parties agreed to a set- 
tlement which agreement has been fully performed. In view of such 
settlement by the parties the proceeding is dismissed. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Kd. 





1942 PACA DECISIONS HITHERTO UNREPORTED 
(A.D. 1008) 
PACA Doc. No. 4088.* Decided May 6, 1942. 


Dismissa] of Reparation Complaint Based on Settlement Between the Parties 


Notice having been received that the parties have settled the claims existing 
between them, the reparation complaint is dismissed with prejudice, each 
party to pay his own costs. 


Messrs. Rayborn & Rayborn, of Filer, Idaho, for complainant. Messrs. Chap. 
man and Chapman, of Twin Falls, Idaho, for respondent. Mr. Paul D, 
Holland, of Los Angeles, California, for respondent. Mr. T. W. Talbott, 
Examiner. 


Decision by Thomas J, Flavin, Assistant to the Secretary of Agri- 
culture. 


ORDER OF DISMISSAL 
The parties hereto formally agreed on March 11, 1942, that “. . . all 
controversies, differences, claims and demands existing between the 
parties hereto having been compromised and settled,... an order 
may be entered in the above entitled matter, dismissing the same 
with prejudice, each party to pay his own costs.” 
It is therefore ordered that the complaint herein be, and the same 


hereby is, dismissed. 
It is further ordered that this document shall be served on the 
parties by registered mail. 


(A. D. 1004) 


PACA Doc. No. 4000.* Decided May 7, 1942. 


Failure to Account—Effect of Buyer’s Opportunity to Inspect—Brokerage Fee 


Where respondent purchased beans from complainant and directed them to be 
shipped from Virginia to Boston, and respondent had an opportunity to 
inspect the beans at Painter, Virginia, it is held that respondent’s failure 
to account entitles complainant to an award of reparation in the amount 
of the unpaid purchase price, but complainant is not entitled to a broker 
age fee as this transaction was based on a contract of purchase and sale 
between the parties. 


. Howard H. Adams, of Eastville, Virginia, for complainant. Messrs. Mapp 
& Mapp, of Keller, Virginia, for respondent. Mr. Raymond L. Dillman, 
Examiner. 
Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 
The complainant, * * *, by formal complaint received in the 


Agricultural Marketing Service of the United States Department 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
606 
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of Agriculture on November 4, 1940, seeks an award of reparation 
under the provisions of the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C., 1940 ed. 499a), against the respond- 
ent, * * *, of * * *, for damages in the sum of $358.25, the amount 
due for 883 hampers of beans purchased by the respondent from the 
complainant for shipment in interstate commerce, and later shipped 
a tS? ja 9, 

It appears from the complaint and the attached exhibits that on 
October 22, 1940, the complainant and the respondent entered into 
an oral contract under which the former was to sell to the latter 
333 hampers of beans at the total agreed price of $358.25; that on or 
about that date the complainant shipped to the respondent by truck 
the agreed quantity of beans which were of the grade, kind, and 
quality specified; that, in compliance with instructions of the re- 
spondent, the truck containing the beans stopped at * * *, where 
48 additional hampers of beans belonging to the respondent were 
loaded into the truck, which then proceeded to * * *; that upon 
arrival of the beans at * * * the respondent had an opportunity to 
inspect them and, subsequent thereto, caused them to be shipped 
in interstate commerce to * * *; and that the respondent has failed 
to pay any part of the agreed purchase price, 

The respondent has filed an answer, which was received on June 
6, 1941, in which it is alleged that the respondent agreed to purchase 
the 333 hampers of beans at the total agreed price of $341.60 for 
shipment in interstate commerce; that the complainant is not en- 
titled to receive $16.65 brokerage since the transaction was a “straight 
out sale and purchase”; that the beans were not of the grade, kind, 
and quality specified; that, in addition to the 48 hampers of beans 
that were also loaded in the truck at * * * or the nearby village 
of * * *, there were 134 hampers of beans also loaded into the truck 
at * * * in accordance with the instructions of the respondent 
before the truck proceeded to * * *; and that upon arrival of the 
beans at * * *, shipping instructions were given to the driver of 
complainant’s truck by an employee of the respondent. It is also 
alleged that about 4:10 p.m. on October 22, 1940, the complainant 
called the respondent from * * *, by long distance telephone, stating 
that he had two loads of string beans for sale; that the price named 
by the complainant for one load was considerably more than the 
respondent was willing to pay; that the complainant told respond- 
ent that the other load contained approximately 250 hampers of 
“nice quality” Bountiful beans, for which he would take $1 per 
hamper, and 86 hampers of Black Valentines, for which he would 
take $1.10 per hamper; and that the respondent agreed to take the 
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beans if they “were a good quality bean grading U. S. No. 1 or bet- 
ter, preferably better, and if the hampers were well filled.” 


The respondent further avers that at the time of the conversation 
the complainant said the beans were already loaded on the truck, and 
it was agreed that the truck would stop at the respondent’s office at 
* * * enroute north for shipping instructions; that at the time the 
truck arrived at respondent’s office it was approximately 7 p.m. 
October 23, 1940, and all of respondent’s employees had left the 
office except one; that there was not the slightest inspection or op- 
portunity for inspection of the beans and the only purpose of having 
the truck driver stop at respondent’s office was to get the billing; 
and that when the beans arrived in * * *, on October 25 the respond- 
ent was notified by the consignee that they were of very inferior 
quality, whereupon the respondent arranged for Government inspec- 
tion, which showed that the beans were not U. S. No. 1. 

Several depositions have been taken pursuant to authority granted 
by this Department and a sworn statement submitted on behalf of 
the respondent. The complainant has submitted suggested findings 
of fact. The entire record has been considered. 

Some of the evidence is in direct conflict, as frequently occurs 
when parties enter into oral contracts without any supporting writ- 
ten data. The complainant contends that the beans were not mis- 
represented as to grade, kind, or quality; while the respondent states 
that they were to be U. S. No. 1 or better, “preferably better.” It 
does not seem reasonable that the respondent should have expected 
the beans to be U. S. No. 1 when the complainant, in negotiating 
the proposed sale of another load of beans, wanted “considerably 
more than the respondent was willing to pay.” In any event, the 
respondent directed the beans to be shipped from * * *, to his place 
of business at * * *, and either he or his employee had an oppor- 
tunity to inspect them at that point before they were shipped to 
* * * Tt is true that the evidence discloses that it was dark when 
the beans arrived at * * *, but the testimony shows that the truck 
was in front of a garage where “It was light there.” Furthermore, 
the beans at that time were the property of the respondent, and, if 
he so desired, they could have been held over until the next morning 
for a thorough inspection. 

The respondent places considerable reliance upon the Federal in- 
spection of the beans on the afternoon of October 25, at * * *, The 
inspection certificate reads, in part, as follows: 

“QUALITY: 


Stock fairly clean or clean, generally fairly well shaped pods. Gen- 
erally meaty pods, few undeveloped, immature. Pods generally show 
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average about 25% pods 


one 
dI0%, 





blemishes. Samples examined show 15 to 
with defects of U. S. No. 1 grade, generally scars, scratches, insect or worm 
injury; few badly formed. 

“CONDITION: 

Stock generally fresh. In flat type stock average 2% Bacterial Blight, 
early stage and average 2% show brown streaks characteristic of Russet. 
Samples examined generally show no soft rot, few hampers round type 
show about 3% pods with advanced Gray Mold Rot. 


“GRADE: 
Stock fails to grade U. S. No. 1 account defects in excess of toler- 


ance.” 


It is true that the respondent contends that the beans were to 
grade U.S. No. 1; yet he admits that the complainant had another 
load of beans for which he wanted a “considerably” higher price. 
This indicates that the complainant did not represent the beans to 
be U. S. No. 1 or “preferably better.” 

The complainant has included in the $358.25, the amount which 
he claims as reparation, a five percent brokerage fee of $16.65. He 
is not entitled to any brokerage because this transaction was a pur- 
chase and sale between the parties, even though the complainant 
may have bought the beans from some other party. 


FINDINGS OF FACT 

1. The complainant, * * *, is an individual whose post office ad- 
dress is * * S. 

2. The respondent, * * *, is an individual whose post office ad- 
dress is * * *, and, during all the times mentioned in the complaint, 
was licensed under the Perishable Agricultural Commodities Act, 
1930, as amended. 

3. On or about October 22, 1940, the respondent, by oral con- 


oo. 


999 


tract, purchased from the complainant 333 hampers of beans for 
shipment in interstate commerce at the total price of $341.60. The 
beans were transported by truck from * * *, to * * *, where the 
respondent had an opportunity to inspect them. 

t. Without making any inspection, the respondent gave the truck 
driver instructions to transport the beans to * * *, 

5. The beans were transported to * * *, in accordance with the 
respondent’s instructions, and the consignee rejected them on account 
of their condition. 

6. The respondent stopped payment on the check which he had 
given to the complainant in payment for the beans. 

7. The beans were of the quality, kind, and grade called for by 
the contract. 

8. The transaction was a purchase and sale, and the complainant 
is not entitled to the claimed brokerage of $16.65. 
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9 ‘There is due and owing to the complainant from the respond- 
ent $341.60. 

10. The cause of action accrued on or about October 22, 1940, 
and the formal complaint was filed on November 4, 1940, which was 
within the nine months allowed under the act for the filing of a 
claim for reparation. 

CONCLUSIONS 

The failure of the respondent to account to the complainant for 
the agreed purchase price of the beans in the amount of $341.60 is a 
violation of the Perishable Agricultural Commodities Act, 1930, as 
amended. Reparation should, therefore, be awarded in favor of the 
complainant for $341.60, with. interest. 


ORDER 

IT IS ORDERED that the complainant, * * *, be, and he hereby 
is, awarded reparation against the respondent, * * *, of * * *, in the 
sum of $341.60, with interest thereon at the rate of five percent per 
annum from October 22, 1940, until paid. 

IT IS FURTHER ORDERED that the respondent shall pay 
said sum, together with interest thereon, to the complainant, as repa- 
ration, within thirty days from the date of this order. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail or in person. 


(A. D. 1005) 
PACA Doc. No. 3823.* Decided May 13, 1942. 


Modification of Consignment Contract—Lawful Rejection of Shipment— 
Late Arrival of Commodity—Evidence—Interest 


Since it is established by the record that because of the late arrival of the 
cantaloups it was agreed by the parties that the respondent who justifiably 
rejected them should handle the cantaloups on a consignment basis, the 
complainant is entitled only to the net proceeds of the sale, and the award 
of reparation shall not include interest since respondent promptly tendered 
payment of this amount to complainant. 


Complainant, pro se. Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. 
Robert B. Throckmorton, Examiner. 


Decision by Thomas J. Flavin, Assistant to the Secretary of Agri- 
culture. 
PROCEEDINGS 
* * * of * * *, by formal complaint received in the Agricultural 
Marketing Service of the United States Department of Agriculture 
on September 21, 1940, seeks an award of reparation under the pro- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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visions of the Perishable Agricultural Commodities Act, 1930, as 
amended (7 U.S.C. 1940 ed. 499a), against the respondent, * * * 
for damages in the sum of $565.42, the balance due on the purchase 
price of a truckload of cantaloups bought by the respondent from 
the complainant on August 17, 1940, for shipment from * * * to * * *. 
The complaint was duly served upon the respondent and an answer 
has been filed. 

A hearing was held in * * *, on November 4, 1941, before a duly 
authorized examiner of this Department. The complainant did not 
appear at the hearing but the examiner placed in the record the 
complainant’s deposition and the affidavit of * * *. The respondent 
was represented by * * *, of Cleveland, Ohio. 

The record discloses that the respondent purchased from the com- 
plainant on August 17, 1940, by telephone conversation, a truckload 
of cantaloups consisting of 211 flats at $1.22 per crate and 179 “% 
size crates” at $2 per crate, making the total purchase price $615.42. 
It was agreed that the payment was to be made upon delivery; 
and that the cantaloups were to be delivered in * * * in time for 
Monday’s market, August 19, 1940. * * *, the truck driver, was 
employed by the complainant to make delivery of the cantaloups 
in his own truck. The record shows that * * * called the complain- 
ant at 9:30 p.m. on August 18, 1940, at a point about 50 miles from 
* * * saying he was having brake trouble which would make him 
about two hours late in arriving in * * *. The complainant in- 
structed him to notify the respondent and to deliver the melons in 
* * * if the respondent would not accept them upon arrival. In 
an affidavit attached to the original complaint, * * * states that at 
3:30 a.m., August 19, he called * * * and was instructed by it to 
proceed to * * * with the cantaloups. The load was delivered to 
the respondent about 9 a.m. on August 19, 1940. The respondent 
made a payment of $50 to the trucker to cover transit expenses, sold 
the cantaloups on consignment, and sent the complainant a check 
for $180.33 as the net proceeds. The check was returned by the 
complainant with his letter of August 28, which stated that he had 
not authorized the respondent to sell on consignment and made de- 
mand for the balance of $615.42, less the $50 paid to * * *. 

The respondent admits that it entered into the contract and that 
it refused to accept the cantaloups but seeks to justify its rejection 
on the grounds that the melons did not arrive in time for Monday’s 
market: that no one with authority waived the condition that the 
cantaloups were to arrive August 19, 1940, by 4 a.m.: that the can- 
taloups did not comply with the contract because of their quality, 
condition, and size; that the shipment was to have been made in a 
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refrigerated truck; that the complainant authorized the handling 
of the shipment on consignment and that the rejection was within 
24 hours. 

* * the respondent’s general manager, testified that if the trucker 
had telephoned * * * at 3:30 a.m. on August 19, 1940, the call could 
have been accepted only by the watchman, who had no authority 
to waive the condition of the contract which stipulated that the can- 
taloups must arrive in time for Monday’s market. He further stated 
that when the trucker arrived with the melons on August 19, too 
late for the market, he promptly wired the complainant that he was 
unable to accept and asked for instructions. The telegram appar- 
ently was not delivered on August 19 but was retransmitted and 
received on August 22, 1940. The respondent’s manager also testi- 
fed that he telephoned the complainant the night of August 19, 
when he received no answer to his wire, and that he was instructed 
to sell the melons to the best advantage. The complainant, in his 
deposition, repeatedly denies that there was a telephone conversa- 
tion at this time but the testimony of an employee of the Ohio Bell 
Telephone Company proved that there was a telephone call, person- 
to-person, from the respondent to the complainant, at 9:12 p.m. on 
August 19, 1940. A witness also testified that he was on an exten- 
sion telephone at the time of the conversation and states that the 
complainant authorized the respondent to sell on consignment. The 
preponderance of the evidence clearly sustains the respondent’s 
claim that the call was made and that authority was given to sell 
on consignment. It is also apparent that in the course of this con- 
versation the complainant must have understood that the respondent 
was rejecting the cantaloups. 

It is incumbent upon the complainant to establish his case by a 
fair preponderance of the evidence. The respondent established a 
prima facie case of reasonable cause for rejection when he showed 
that the melons did not arrive in time for Monday’s market as re- 
quired by the original contract. The burden was then on the com- 
plainant to show that the contract was modified to permit the late 
arrival. The only evidence that the complainant submitted bearing 
directly upon this issue was the affidavit of * * *. Although an 
affidavit is admissible in hearing cases under the regulations of this 
Department, if the parties consent, its weight is affected by the fact 
that the opposite party is not confronted with the witness and there 
is no opportunity for cross-examination. The evidence fails to prove 
that the original contract was modified to permit delivery at a time 
later than that originally specified and that the respondent’s rejec- 
tion was without reasonable cause under the Perishable Agricultural 
Commodities Act, 1930, as amended. Under the circumstances, it 
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is not necessary to consider the other alleged reasons for the respond- 
ent’s rejection of the cantaloups. 

The record establishes that because of the delay in the arrival of 
the cantaloups, it was agreed by the parties that the goods were to 
be handled on consignment. The complainant is therefore entitled 
only to the sum of $180.33, the net proceeds of the consignment sale. 


FINDINGS OF FACT 
1. The complainant, * * *, is an individual whose address is * 
2. The respondent, * * *, is a corporation engaged in the pro- 
duce business at * * *, and holds license No. 9, issued September 
4, 1930, under the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended, and renewed annually since that date. 
3. On August 17, 1940, the complainant and the respondent en- 
tered into an oral contract for the sale and purchase of a truckload 
of cantaloups, consisting of 211 flats at $1.22 per crate and 179 “% 
size crates” at $2 per crate, making the total purchase price $615.42, 


* * 


for shipment in interstate commerce from * * *, to * * *. The can- 
taloups were to arrive at * * * about 4 a.m., August 19, 1940. 

4. * * * a truck driver, was employed by the complainant to 
make delivery of the cantaloups in his truck. * * * called the com- 
plainant at 9:30 p.m. on August 18, 1940, at a point 50 miles from 
** * saving he was having brake trouble which would make him 
about two hours late in arriving at * * *. The complainant in- 
structed him to notify the respondent. 

5. The evidence submitted by the complainant has failed to prove 
that the original contract was modified to permit the late arrival of 
the cantaloups. 

6. The respondent rejected the cantaloups and was given permis- 
sion to sell on consignment when he called the complainant on Au- 
gust 19, 1940, at 9:12 p.m. 

7. The respondent. therefore, rejected the melons within 24 hours 
after their arrival in * * *. The rejection was for a reasonable cause 
and the respondent is liable to the complainant only in the sum of 
$180.38, the net proceeds of the consignment sale. 

8. The complainant has wholly failed to bear the burden of pre- 
senting proof sufficient to show a cause of action against the re- 
spondent under the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended. 

%. The transaction complained of occurred on or about August 19, 
140, and the complaint was filed September 21, 1940, which was 
Within the nine months allowed for the filing of complaints for repa- 
ration under the Perishable Agricultural Commodities Act, 1930, as 


amended, 
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CONCLUSIONS 

It is established by the record that because of the late arrival of 
the cantaloups it was agreed by the parties that the respondent should 
handle them on a consignment basis. The complainant is, therefore, 
entitled only to the net proceeds of $180.33, and this amount should 
be paid to him by the respondent. The award of reparation will 
not include interest since the respondent promptly tendered payment 
of this amount to the complainant. 


ORDER 

IT IS ORDERED that the respondent, * * *, a corporation en- 
gaged in the produce business at * * *, pay to the complainant, * * *, 
of * * *, the sum of $180.33, without interest, which represents the 
net proceeds of the consignment sale. 

IT IS FURTHER ORDERED that the respondent shall pay 
said sum, without interest, to the complainant within 30 days from 
the date of this order. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail, or in person. 








D. 1005 


ival of 
should 
refore, 
should 
mn will 
1vment 


ion en- 
*x**t 
’ 


9 
nts the 


ll pay 
s from 


served 





INDEX-DIGEST OF AGRICULTURE DECISIONS 


JULY 1945 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Ciass I MILK 
Buttermilk drinks of more than one percent butterfat as prop- 
CEN SEBINURE We bio cinnmwncinen casmsenes ete eeees eee 


Flavored milk drinks of more than one percent butterfat prop- 
i RING IO it rei o che cng Se ends oats ea rk ES 


Graded milk properly allocated to _.-...--__-__--__-____-__ 


Ciass III MILK 
I Ser Tn a 2 a nt apnaecieee meee 


CLASSIFICATION OF MILK 
Price fixing 
A provision basing the Class III price on the highest price 
paid for ungraded milk by three concerns handling such 
WARE 96 WR ncn snd iecen tne eee eneaae eee 


The requirement that, in determining the price to be paid to 
producers, milk purchased from producers should be allo- 
cated to Class I uses prior to milk purchased from dealers 
outside the marketing area is valid__-._.__.--------_--_- 


Separate classification for each separate use of milk not re- 
CUNEO DRE oe ois cccemmsiinnnnaciws = cieaianlin ep uaniaaraleerasel 


CONFISCATION 
Allegation of, by reason of squeeze, not sustained____--__----- 


CONSTITUTIONAL LAW 
Regularity and constitutionality of Order No. 68_--_---------- 


DE Novo HEARING 
Denial of Request for 
Where petitioners argued that they should be afforded a de 
novo hearing in this proceeding, under section 8c(15) (A) 
of the act, on the jurisdictional question whether the order 
is contingent upon any particular percentage of interstate 
commerce, it is held that such hearing is not, required 
as the promulgation hearing was devoted largely to this 
issue, and petitioners’ argument that there is no jurisdic- 
tion to issue the order ought to be examined in the light 
of the promulgation record, and even if all the facts in 
the offer of proof were admitted to be true, there is still 
jurisdictional basis for the order_.---------- cca ee 
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JULY 1945 
AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


A.D. 
No. Page 











EVIDENCE 
Burden of proof as to— 
use of ungraded milk. in. Class 1 or [L......-..5<.2.-.<s5.. 











Record as Supporting Order 
There is substantial evidence in the record to support the 
provisions: incorporated in the marketing order_--_----- 









FAIR AND FULL HEARING 
: Adequate opportunity for a hearing, comprising the offering of 
evidence and the making of argument, was afforded prior to 
ne: Insuance -of tne Orier No; 66.2... =... -25--..2..-.—-.. 







ISSUANCE OF ORDER 
Completion of 8c(15) (A) Proceeding 

It is not necessary that a 8c(15) (A) proceeding be completed 

before an order can become effective.___._-------------- 














JURISDICTION 
Allegations of lack of, for Order No. 68, not sustained____----- 









LEGAL ABSOLUTISM 
Effect of succeeding market administrator’s interpretation of 
order relating to market service payments__---__-__------ 











Not Favored in Quasi-Judicial Administrative Proceeding 

Actions by a market administrator or a handler should not be 
encouraged after the passing of a number of years simply 
because of a change in interpretation of the provisions of 
an order, where no fraud or evasion is shown, and pe- 
titioner relied upon what is assumed was an official 
interpretation, although a legal absolutist might argue 
that there is only one legally correct meaning or inter- 
pretation of the order provisions, and even though it is 
claimed that the prior interpretation was given by a 
subordinate, was “unauthorized, and did not bind the 
BORTOIGEN, odo eek se eeeace kn davcussencansauuusalaaueeaee 


















MARKET SERVICE PAYMENTS 
Effect of succeeding market administrator's interpretation of 
oraer renting (6: 22.5256 nee a ae a Pea eee Seed Sener 982 546 











MINIMUM PRICES 
Prescription of Minimum Prices Higher Than Parity 

Under section 8c(18) of the act, minimum prices higher than 
parity may be prescribed by the War Food Administrator, 
and it would not seem of much practical significance 
whether the parity figures appeared in the promulgation 
record, since the War Food Administration found that 
parity was not reasonable in view of the price of feeds, 
etc., and found that the prices provided by the order were 
appropriate under the section of the act--_----_---_---- 
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ORDER No. 27 (NEw YorK) 
Market Service Payments 
Power of Succeeding Market Administrator to Reverse In- 
terpretation of Provisions of Order 

Where petitioner filed claims for market service pay- 
ments for certain months as provided in the order 
which were allowed and paid by the market adminis- 
trator in 1940, but in 1944 the succeeding market ad- 
ministrator determined these payments had been er- 
roneously paid and billed petitioner for the amounts 
therein involved, it is held that actions by a market 
administrator or a handler should not be encouraged 
after the passing of a number of years simply because 
of a change in interpretation of the provisions of 
the order, and therefore, the relief requested by pe- 
titioner with respect to the claimed refund of the 
market service payments is granted___-------------- 






31539 

















ORDER No. 47 (FALL RIVER, MASSACHUSETTS ) 
Remand for Hearing 
Determination of Question Whether Petitioner is Subject to 
Order 
Petitioner’s failure to file reports required of handlers 
subject to Order No. 47 should not prevent his being 
heard on a claim that the market administrator er- 
roneously determined that he was subject to the Order, 
and the proceeding is remanded for hearing_-----_-- 980 526 






2 «546 











ORDER No. 68 (WicHITA, KANSAS) 
Regularity and Constitutionality of Order 

Where petitioners deny that there is authority to issue the 
order because of the small percentage of interstate com- 
merce in fluid milk in the area, it is held that the act does 
not make the issuance of an order contingent upon 
any particular percentage of interstate commerce in the 
area to be covered by the order, the act does not specify 
that some interstate commerce must be regulated by every 
order, and it does not by its terms limit regulation of 
intrastate handling under an order to the extent necessary 
to effectuate regulation of interstate handling under the 
same order; and, therefore, the petitioners’ claim of lack 
of jurisdiction for the order is not sustained__--_------- 







| 842 







546 











PARITY PRICES 
COmiptatiOs GF : onsen ising dn teense cee aneancnneseen 






Failure to show, in promulgation record as not fatal__-------- 










PROMULGATION RECORD 
Failure to show computation of parity prices in, as not fatal-_-- 
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No. Page 
RECONSIDERATION 


Request for Modification of Language Granted 
Although the prior decision made and the order entered 
apply only with respect to the factual situations dis- 
closed in the proceeding, request for modification of 
certain language in prior order is granted 


REMAND 
Question whether petitioner is subject to order 


REPORTS OF HANDLERS 
Effect of failure to file, on question whether handler is sub- 
ject to order 


UNGRADED MILK 
Permissibility of sale of, is based on emergency and required 
to be handled separately, and order is not invalid because 
ungraded milk is not priced 


UNIFORM PRICES 
Failure to price ungraded milk as not affecting 


PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
Acting as Dealer Without Being Registered 
Respondent, an individual who received many hogs purchased 
at a posted stockyard is ordered to discontinue acting as 
a dealer there without being registered and bonded, al- 
though he may have ordered and paid for the hogs else- 


Failing to clear and guarantee payment for trades 


Violation of Act 
Respondent, a registered livestock commission merchant, is 
ordered to cease and desist from allowing an employee 
to purchase or profit from resales of livestock consigned 
to the commission merchant for sale 


Respondent, a registered livestock commission merchant, is 
ordered to cease and desist from selling consigned live- 
stock to himself without complying with the regula- 
tions, including an open market offer and full dis- 
closure to the consignor, and from permitting employees 
to share in resale profits on consigned livestock. As 
respondent thought his practices were all right and was 
willing to abandon them upon being advised otherwise, 
his registration is not suspended and his request for 
argument against suspension is not granted 
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CEASE AND Desist—Continued 
Violation of Act—Continued 

Respondent, a registered livestock commission merchant, 
is ordered to cease and desist from selling consigned live- 
stock to itself without complying with the regulations, in- 
cluding an open market offer and remission to the con- 
signor of profits made under certain conditions; from per- 
mitting employees to share in resale profits on consigned 
livestock; and from rendering incorrect accounts of 
sale. As respondent did not conceal its practices and 
abandoned them upon being advised that they were unlaw- 
ful, its registration is not suspended and its request for 
argument against suspension is not granted_-.--------- 






525 







527 






527 











INSOLVENCY 
Suspension of dealer’s registration because of its insolvency and 
failure to fully record its transactions__.-..----- ieee meee 990 561 


539 






539 





INTERVENTION 
Order Permitting Petitioner to Intervene 

Petition of American Stock Yards Association to intervene 
for the purpose of presenting evidence applicable to rate 
of return, granted, since petitioner has some interest in 
the principles upon which rate of return is based and 
because the law of rate-making and economic conditions 
generally are in an uncertain status, and it might be in 
the public interest to permit petitioner to intervene_---- 














PARTNERSHIP 
Considered as single respondent ......-2.cssncncceccncenensnna 






57 
67 





RATES AND CHARGES 
Petition for Reinstatement of Rates 

Pursuant to the recommendation of the Office of Marketing 
Services, respondent is ordered to publish and file such 
amendments to its tariff now on file as will restore the 
rates effective on December 27, 1944, such amendments to 
provide that they shall become effective in less than ten 
days after such publication and filing, but until such 
amendments become effective, the tariff now on file shall 
remain in effect, and, accordingly, the effect of the order 
of June 24, 1942, as modified, is continued through Jan- 
uary 1946, after which time the provisions of the 1934, 
1936, and 1938 orders shall be in effect, and if the parties 
do not want the 1938 rates to become applicable on Feb- 
ruary 1, 1946, with the attendant necessity of prior filing 
and publication of tariff amendments, they are advised 
to present their request in time for consideration before 
the last fow days of January... «26.2256. cesinnnannscs 








18 
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RATES AND CHARGES—Continued 
Temporary Rate Increases 
An extension of temporary increases in prescribed rates, 
requested by a stockyard operator, recommended by the 
Office of Marketing Services, and not opposed by the Office 
of Price Administration, is granted 992 568 


REGISTRATION 
Suspension of 

Although complaint issued and service was attempted against 
individual partners, a partnership registered as a market 
agency is considered as a single respondent, and its failure 
to clear and guarantee payment for trades as it purported 
to do constitute violations of the act warranting revoca- 
cation of its registration, but as authority to revoke is 
doubtful, it is sufficient here to suspend its registration 
for a year, and respondent is ordered to cease and desist 
from acting as a registrant until it discharges its obliga- 
tions and can keep records 


The registration of respondent corporation, dealer in live- 
stock, which failed fully to record its transactions and ad- 
mittedly owes more than it is presently able to pay is 
suspended for six months and until it shows itself able to 
meet current obligations, and respondent is ordered to 
keep full records and to discontinue acting as a dealer 
while insolvent 


RESPONDENT 
PMID TA oo oe 8 Sete ean eee ee 2 lat a oa Bare, 


SUPPLEMENTAL ORDER 
Petition for reinstatement of rates_.------------ pA Oe tee he 


VIOLATION OF ACT 
Allowing an employee to purchase or profit from resales of 
livestock consigned to the commission merchant for sale_-_-_- 


Failing to clear and guarantee payment 


Permitting employees to share in resale profits on consigned 
livestock 988 :552; 


Rendering incorrect accounts of sale 


Selling consigned livestock to himself without complying with 
the regulations, including an open market offer and full dis- 
closure of the consignor 


Selling consigned livestock to itself without complying with the 
regulations, including an open market offer and remission 
to the consignor of profits made under certain conditions_-_-__ 
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ACCEPTANCE 
Diversion by Buyer of Commodity as Constituting 
Diversion by the buyer of cauliflower in transit constituted 
acceptance by him since he thereby exercised dominion 
over the cauliflower 


BREACH OF WARRANTY 
Measure of damages for 


BROKERAGE FEE 
Transaction based on contract of purchase and sale between 
parties as precluding claim for 


CONTRACTS 
Failure to Obtain Confirmation, When Not Constituting Negli- 
gence 
Where complainant failed to secure from the buyer a con- 
firmation of an oral sale for the joint account of com- 
plainant and respondent, and the sale was unenforceable 
under the statute of frauds, there was no implied condi- 
tion in the joint account agreement between complainant 
and respondent requiring complainant to obtain a con- 
firmation, and complainant was not negligent in failing 
to secure a confirmation of the sale______ cs, ity an ae 998 


DAMAGES 
Computation of, resulting from neglect of duty in failing to 
recondition and sell commodity 1001 


Defense of Recoupment 
In reparation proceedings against buyer for unpaid balance 
of contract price buyer properly asserted damages by way 
of defense of recoupment for breach of seller’s warranty 
as to grade and quality, and seller’s claim for reparation 
is denied 


Insufficiency of 


Measure of, for Breach of Warranty 
Resale commissions and inspection fees held not to be proper 
items of damages allowable to buyer who accepted cauli- 
flower and claimed damages due-to breach of warranty 
as to grade and quality 


DISMISSAL 
Settlement Between Parties 
Notice having been received from complainant that its claim 
has been settled, and in view of complainant’s request that 
its complaint be withdrawn, the complaint is hereby dis- 
missed 
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DIsMIssaAL—Continued 
Settlement Between Parties—Continued 
Notice having been received that the parties have settled 
the claims existing between them, the reparation com- 
plaint is dismissed with prejudice, each party to pay his 
own costs 1003 


Since the parties have satisfactorily settled the claim in- 
volving reparation, the proceeding is dismissed 996 


Where the file shows that the parties agreed to a settlement 
of the complaint for reparation which agreement has been 
fully performed, in view of such settlement the proceed- 
ing is dismissed 


DIVERSION 
Acceptance of commodity by 


EVIDENCE 
' Burden of Proof as to Claim of New Agreement 
A party claiming a new agreement superseding the original 
contract of sale has the burden of proving such new 
NINE 2 ng gt es A Sa i sca batlcetnel 


Facts showing— 
modification of contract consignment 


Insufficiency of, as to Value of Commodity on Arrival 
Where seven days elapsed between arrival of fresh prunes, 
and their resale, during which time decay progressed, the 
price received at the sale is insufficient evidence of the 
value of the fruit on arrival 


F. O. B. WiTHOUT RECOURSE SALE 
Contractual Obligations Not Affected by 
Even if a sale is made f.o.b. without recourse, a duty rests 
upon the seller to faithfully perform the conditions re- 
quired of him by the contract 


FAILURE TO DELIVER 
Reasonable Cause 
Seller’s failure to deliver U. S. 1 cauliflower, as warranted, 
was not without reasonable cause under the act, where 
seller relied on official shipping point inspection certificate 
grading the cauliflower as U. S. 1, even though later 
appeal inspection reversed the shipping point inspection_-_ 


INSPECTION 
Effect of buyer’s opportunity to inspect 


JOINT ACCOUNT VENTURE 
Basis of partnership relation 
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Joint ADVENTURER 
Obligations of 591 


NEGLIGENCE 
Failure to obtain confirmation of contract, when not constituting 998 591 


Liability of commission merchant to principal for neglect of duty 
in failing to recondition and sell commodity 


PARTNERSHIP 
Joint Account Venture as Constituting 
The basis of a partnership relation is community of in- 
terest, and a joint account venture is in the nature of a 
partnership, to which the rules of partnership ordinarily 
apply, and one party to the transaction may bind the 
other by any action within the scope of the agreement___ 998 


PRINCIPAL AND AGENT 
Liability of commission merchant to principal for neglect of 
duty in failing to recondition and sell commodity 


RECOUPMENT 
Damages by way of 


REJECTION OF SHIPMENT 
Justification of, by reason of late arrival of commodity 


REPARATION 
Failure to Account for Balance of Purchase Price 

Where respondent purchased beans from complainant and 
directed them to be shipped from Virginia to Boston, and 
respondent had an opportunity to inspect the beans at 
Painter, Virginia, it is held that respondent’s failure to 
account entitles complainant to an award of reparation 
in the amount of the unpaid purchase price, but complain- 
ant is not entitled to a brokerage fee as this transaction 
was based on a contract of purchase and sale between 
the parties 606 


Failure to Deliver 

Where respondent guaranteed “every pineapple in-this re- 
frigerated car to be in perfect condition,” and extended 
this warranty to time of arrival at destination, and the 
pineapples arrived in an automobile car not equipped for 
icing and were condemned by the Health Department, 
complainant is entitled to an award of reparation, since re- 
spondent’s failure to deliver the commodity in accordance 
with the terms of the contract was in violation of the act, 
and respondent failed to answer the complaint 
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REPARATION—Continued 
Failure to Disclose Information 
Where seller withheld from buyer the fact that cauliflower 
was not freshly loaded at apparent shipping point but had 
actually been loaded at a distant point several days earlier, 
such failure to disclose important information constitutes 
a violation of the act, and reparation is awarded to the 


Failure to Pay Net Proceeds of Sale 
Since it is established by the record that because of the late 
arrival of the cantaloups it was agreed by the parties that 
the respondent who justifiably rejected them should handle 
the cantaloups on a consignment basis, the complainant is 
entitled only to the net proceeds of the sale, and the award 
of reparation shall not include interest since respondent 


promptly tendered payment of this amount to complain- 
610 


Failure to Pay on Joint Account Agreement 
Where, under a joint account agreement, respondent con- 
signed to complainant two cars of carrots to be sold for 
their joint account, the parties to divide profits or loss 
equally, and the complainant sold one car orally to a 
buyer who later rejected it, causing complainant to divert 
the car to another market and sell the same at a loss, and 
respondent refused to pay one-half of the loss, it is held: 
(1) the carrots were shipped to complainant under an 
ordinary joint account agreement, without restriction or 
limitation as to the scope of the agreement; (2) com- 
plainant is entitled to reparation for one-half the loss 
resulting from the resale of the car; and (3) respond- 
ent’s counterclaim based upon the “f.o.b. acceptance final 
sale” to the buyer who rejected the commodity should be 


dismissed 998 588 


Neglect of Duty 

Where complainant, as agent for the owner, a dealer sold re- 
spondent two carloads of old Maine potatoes, one of which 
carloads respondent rejected but later agreed to recondi- 
tion them if found necessary, and sell for complainant’s 
account, and respondent unloaded the potatoes but did 
not sell or recondition them for about 30 days and did not 
notify complainant of its failure to either recondition or 
sell them, but due in part to the arrival of new potatoes, 
respondent sold them at a deficit, it is held: (1) the facts 
established constitute prima facie proof of respondent’s 
negligence; (2) complainant is entitled to reparation in 
amount of damages as herein computed; and (3) respond- 
ent’s counterclaim for recovery of the deficit is dismissed. 1001 600 
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REPARATION—Continued 
Unlawful Rejection 

Complainant purchased a carload of peaches from C. Comella, 
Inc. at a price f.o.b. California shipping point, on a rolling 
acceptance final basis and sold them, while the carload 
was in transit, to Ritter & Co. on substantially the same 
basis. Ritter & Co. sold the rolling carload to a purchaser 
at Toledo who refused to accept on arrival and inspection 
of the load and discovering that the peaches were packed 
in open boxes, whereupon Ritter & Co. also rejected to 
complainant. Complainant then diverted the car to 
Detroit and sold the peaches for the best price obtainable. 
Held: (1) usage and custom established a warranty that 
boxes would be lidded; (2) such warranty is not incon- 
sistent with the term “rolling acceptance final’; (3) since 
Ritter & Co. purchased the peaches on the basis of “rolling 
acceptance final” it had no right of rejection, and also the 
sale by Ritter & Co. constituted an acceptance; and (4) 
Ritter & Co. and C. Comella, Inc., are both liable to com- 
plainant in the amount of the difference between the price 
agreed to be paid for the peaches and the net proceeds 
derived from resale of the rejected shipment at Detroit; 
and, therefore, reparation is awarded complainant against 
respondents for the total damages claimed in the com- 
plaint 


Unlawful Rejection of Shipment 
A contract providing for a rolling acceptance final does not 
include an implied warranty of suitable shipping condi- 
tion, and does not permit rejection by the buyer, but 
allows recourse for damages for the seller’s breach of 
specifications expressed in the contract. Reparation or- 
dered against one of the respondents 


REPARATION FOR— 
Failure to deliver in accordance with terms of contract 


Failure to pay— 
balance of purchase price 


net proceeds of sale 
on joint account agreement 
ee OE NN creer earn 2 aoe ‘ 1001 


Rejection of commodity 1000 
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ROLLING ACCEPTANCE 
Meaning of Term 
“Rolling acceptance” as term of a contract means that the 
buyer may not reject for breach of warranty but is limited 
to damages from the seller 


ROLLING ACCEPTANCE FINAL 
Meaning of term 


Rejection by purchaser of commodity bought on, not permitted__ 1000 


Warranty as not contrary to purchase based on 


SUITABLE SHIPPING CONDITION 
Inference of Lack of 
Where cauliflower arrived in poor condition without showing 
unusual delay in transit it may be inferred that it was 
not in suitable shipping condition when sold five days 
earlier, and buyer is entitled to reparation for dam- 


U. S. No. 1 aT SHIPPING POINT 
Warranty 


USAGE AND CUSTOM 
Warranty may be established by 


VIOLATION OF ACT 
Breach of warranty 


Failure to deliver commodity in accordance with terms of the 
contract 


Failure to pay— 
balance of purchase price 


net proceeds of sale 
on joint account agreement 
Neglect of duty ------- Sis ass ts ais ca a ea aps aad batons ale a 


Rejection of shipment 


WARRANTIES 
Measure of damages for breach of 


WARRANTY 
Specification U. S. No. 1 at Shipping Point 
The specification “U. S. No. 1 at shipping point” is met if 
fruit was U. S. No. 1 at shipping point even though of a 
lower grade on arrival because of decay 


WorpDs AND PHRASES 
Rolling acceptance 


Rolling acceptance final 








